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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part 1
[Docket No. 04-102-1]

Rules of Practice for Certain
Adjudicatory Proceedings Under the
Animal Welfare Act Regulations
AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
administrative regulations of the Office
of the Secretary of Agriculture to
provide that the rules of practice
contained in those regulations shall be
applicable to all adjudicatory
proceedings under the license denial
and termination provisions of the
Animal Welfare Act (AWA) regulations.
The AWA regulations provide that a
person whose license application has
been denied or whose license has been
terminated may request a hearing in
accordance with the applicable rules of
practice for the purpose of showing why
the application for license should not be
denied or the license should not be
terminated. This final rule is necessary
to clarify the rules of practice that will
apply to such hearings.

EFFECTIVE DATE: May 12, 2005.

FOR FURTHER INFORMATION CONTACT: Dr.
Barbara Kohn, Senior Staff Veterinarian,
Animal Care, APHIS, 4700 River Road
Unit 84, Riverdale, MD 20737-1234;
(301) 734-7833.

SUPPLEMENTARY INFORMATION:

Background

The Animal Welfare Act (AWA) (7
U.S.C. 2131 et seq.) authorizes the
Secretary of Agriculture to promulgate
standards and other requirements
governing the humane handling,
housing, care, treatment, and
transportation of certain animals by

dealers, research facilities, exhibitors,
carriers, and intermediate handlers. The
Secretary of Agriculture has delegated
the responsibility of enforcing the AWA
to the Administrator of the Animal and
Plant Health Inspection Service. The
regulations established under the AWA
are contained in title 9 of the Code of
Federal Regulations (9 CFR), chapter I,
subchapter A, parts 1, 2, and 3. Part 2
(referred to below as the regulations)
generally provides administrative
requirements and sets forth institutional
responsibilities of regulated persons
under the AWA. These administrative
requirements and institutional
responsibilities include the
requirements for the licensing and
registration of dealers, exhibitors, and
research facilities, and standards for
veterinary care, identification of
animals, and recordkeeping. The
provisions pertaining to licensing are
contained in “Subpart A—Licensing,”
§§ 2.1 through 2.12.

Under the regulations in § 2.1(a)(1),
any person operating or intending to
operate as a dealer, exhibitor, or
operator of an auction sale, except
persons who are exempted from the
licensing requirements under § 2.1(a)(3)
of the regulations, must have a valid
license. The regulations in § 2.11(a)
provide that a license will not be issued
to any applicant who:

¢ Has not complied with the
requirements of §§2.1, 2.2, 2.3, and 2.4
and has not paid the fees indicated in
§2.6;

e Is not in compliance with any of the
regulations or standards in 9 CFR
chapter I, subchapter A;

e Has had a license revoked or whose
license is suspended, as set forth in
§2.10;

e Has pled nolo contendere (no
contest) or has been found to have
violated any Federal, State, or local laws
or regulations pertaining to animal
cruelty within 1 year of application, or
after 1 year if the Administrator
determines that the circumstances
render the applicant unfit to be
licensed;

e Is or would be operating in
violation or circumvention of any
Federal, State, or local laws; or

e Has made any false or fraudulent
statements or provided any false or
fraudulent records to the Department or
other government agencies, or has pled
nolo contendere (no contest) or has been

found to have violated any Federal,
State, or local laws or regulations
pertaining to the transportation,
ownership, neglect, or welfare of
animals, or is otherwise unfit to be
licensed and the Administrator
determines that the issuance of a license
would be contrary to the purposes of the
AWA.

Under paragraph (b) of §2.11, an
applicant whose license application has
been denied may request a hearing in
accordance with the applicable rules of
practice for the purpose of showing why
the application for license should not be
denied. The license denial shall remain
in effect until the final legal decision
has been rendered. Should the license
denial be upheld, the applicant may
again apply for a license 1 year from the
date of the final order denying the
application, unless the order provides
otherwise.

Similarly, § 2.12 provides that a
license may be terminated during the
license renewal process or at any other
time for any reason that an initial
license application may be denied
pursuant to § 2.11 after a hearing in
accordance with the applicable rules of
practice.

Although §2.11(b) and § 2.12 refer to
“the applicable rules of practice,” the
regulations do not specify which rules
of practice actually apply. In order to
clarify this point, we are amending the
administrative regulations of the Office
of the Secretary in 7 CFR part 1, subpart
H, “Rules of Practice Governing Formal
Adjudicatory Proceedings Instituted by
the Secretary Under Various Statutes” (7
CFR 1.130 through 1.151). Specifically,
we are amending § 1.131, “Scope and
applicability of this subpart,” to provide
that the rules of practice contained in
subpart H shall be applicable to all
adjudicatory proceedings under the
license denial and termination
provisions of §§2.11 and 2.12.

This rule relates to internal agency
management. Therefore, this rule is
exempt from the provisions of Executive
Orders 12866 and 12988. Moreover,
pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
for comment are not required for this
rule, and it may be made effective less
than 30 days after publication in the
Federal Register. In addition, under 5
U.S.C. 804, this rule is not subject to
congressional review under the Small
Business Regulatory Enforcement
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Fairness Act of 1996, Pub. L. 104-121.
Finally, this action is not a rule as
defined by 5 U.S.C. 601 et seq., the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

Paperwork Reduction Act

This rule contains no information
collections or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 1

Administrative practice and
procedure, Agriculture, Antitrust, Blind,
Claims, Concessions, Cooperatives,
Equal access to justice, Federal
buildings and facilities, Freedom of
information, Lawyers, Privacy.

m Accordingly, we are amending 7 CFR
part 1 as follows:

PART 1—ADMINISTRATIVE
REGULATIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301, unless otherwise
noted.

Subpart H—Rules of Practice
Governing Formal Adjudicatory
Proceedings Instituted by the
Secretary Under Various Statutes

m 2.In § 1.131, paragraph (b) is amended
as follows:

m a. In paragraph (b)(3), by removing the
word “and”.

m b. By redesignating paragraph (b)(4) as
paragraph (b)(5) and by adding a new
paragraph (b)(4) to read as set forth
below.

§1.131 Scope and applicability of this
subpart.
* * * * *

(b) E

(4) Adjudicatory proceedings under
the regulations promulgated under the
Animal Welfare Act (7 U.S.C. 2131 et
seq.) for the denial of an initial license
application (9 CFR 2.11) or the
termination of a license during the
license renewal process or at any other
time (9 CFR 2.12); and

* * * * *

Done in Washington, DG, this 5th day of
May, 2005.

Mike Johanns,

Secretary of Agriculture.

[FR Doc. 05-9444 Filed 5-11-05; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AH64

List of Approved Spent Fuel Storage
Casks: HI-STORM 100 Revision;
Withdrawal of Direct Final Rule

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; withdrawal.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is withdrawing a
direct final rule that would have revised
the Holtec International HI-STORM 100
cask system listing within the “List of
Approved Spent Fuel Storage Casks” to
include Amendment No. 2 to the
Certificate of Compliance. The NRC is
taking this action because it has
received significant adverse comments
in response to an identical proposed
rule which was concurrently published
with the direct final rule.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-6219 (e-mail: jmm2@nrc.gov).
SUPPLEMENTARY INFORMATION: On
February 28, 2005 (70 FR 9504), the
NRC published in the Federal Register
a direct final rule amending its
regulations in 10 CFR 72.214 to revise
the Holtec International HI-STORM 100
cask system listing within the “List of
Approved Spent Fuel Storage Casks” to
include Amendment No. 2 to the
Certificate of Compliance. Amendment
No. 2 modifies the present cask system
design to include changes to materials
used in construction, changes to the
types of fuel that can be loaded, changes
to shielding and confinement
methodologies and assumptions,
revisions to various temperature limits,
changes in allowable fuel enrichments,
and other changes to reflect current NRC
staff guidance and use of industry
codes. The direct final rule was to
become effective on May 16, 2005. The
NRC also concurrently published an
identical proposed rule on February 28,
2005 (70 FR 9550).

In the February 28, 2005, direct final
rule, NRC stated that if any significant
adverse comments were received, a
notice of timely withdrawal of the direct
final rule would be published in the
Federal Register. As a result, the direct
final rule would not take effect.

The NRC received significant adverse
comment on the direct final rule;
therefore, the NRC is withdrawing the

direct final rule. As stated in the
February 28, 2005, direct final rule, NRC
will address the comments received on
the February 28, 2005, companion
proposed rule in a subsequent final rule.
The NRC will not initiate a second
comment period on this action.

Dated at Rockville, Maryland, this 5th day
of May, 2005.

For the Nuclear Regulatory Commission.
William Borchardt,
Acting Executive Director for Operations.
[FR Doc. 05-9448 Filed 5—11-05; 8:45 am]|
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20379; Directorate
Identifier 2004—-NM-174-AD; Amendment
39-14078; AD 2005-10-01]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Model A310 series airplanes.
This AD requires measuring the
clearance between the compensator and
the guide assembly of probe no. 1 on the
outboard fuel tanks, and performing
corrective actions if necessary. This AD
is prompted by the results of fuel system
reviews conducted by the manufacturer.
We are issuing this AD to prevent
interference between the compensator
and the guide assembly of probe no. 1,
which could create an ignition source
that could result in a fire or explosion.

DATES: This AD becomes effective June
16, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of June 16, 2005.

ADDRESSES: For service information
identified in this AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
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Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL-401,
Washington, DC. This docket number is
FAA-2005-20379; the directorate
identifier for this docket is 2004—NM—
174—AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for all Airbus Model A310 series
airplanes. That action, published in the
Federal Register on February 15, 2005
(70 FR 7700), proposed to require
measuring the clearance between the
compensator and the guide assembly of
probe no. 1 on the outboard fuel tanks,
and performing corrective actions if
necessary.

Comments

We provided the public the

have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to

98055—4056; telephone (425) 227-2125;  opportunity to participate in the comply with this AD.
fax (425) 227-1149. development of this AD. No comments
ESTIMATED COSTS
Number of
Average ;
Action Work hours labor rate Parts Costlper air- ‘U.S.-(;eg.- Fleet cost
or hour plane istered air-
p planes
INSPECHION ..o 2 $65 | NONne ....ccovveeuvveeeenene $130 59 $7,670
Authority for this Rulemaking (3) Will not have a significant Applicability

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-01 Airbus: Amendment 39-14078.
Docket No. FAA-2005-20379;
Directorate Identifier 2004—-NM-174—AD.

Effective Date

(a) This AD becomes effective June 16,
2005.

Affected ADs
(b) None.

(c) This AD applies to all Airbus Model
310 series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by the results
of fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent interference between the
compensator and the guide assembly of probe
no. 1, which could create an ignition source
that could result in a fire or explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Measurement

(f) Within 4,000 flight hours after the
effective date of this AD, measure the
clearance between the compensator and the
guide assembly of probe no. 1 on the left- and
right-hand outboard fuel tanks, in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A310-28-2152,
dated January 12, 2004. If the clearance
between the compensator and the guide
assembly is less than 3 mm, before further
flight, modify the guide assembly of probe
no. 1 to provide clearance of 3 mm or more
between the compensator and the guide
assembly, in accordance with the
Accomplishment Instructions of the service
bulletin.

Parts Installation

(g) As of the effective date of this AD, no
person may install probe no. 1 on the left-or
right-hand outboard fuel tank unless the
requirements of paragraph (f) of this AD have
been accomplished.
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Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(i) French airworthiness directive F—2004—
125, dated July 21, 2004, also addresses the
subject of this AD.

Material Incorporated by Reference

(j) You must use Airbus Service Bulletin
A310-28-2152, dated January 12, 2004, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of the service
information, contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. To view the AD docket, go to the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC. To review copies of the
service information, contact the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-9063 Filed 5—-11-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20345; Directorate
Identifier 2004—NM-101-AD; Amendment
39-14083; AD 2005-10-06]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Dornier Model 328-300 series airplanes.
This AD requires installing a drain hole
in the lower skin of the left- and right-
hand elevator horns. This AD is
prompted by reports of water found in
the elevator assembly. We are issuing
this AD to prevent water or ice
accumulating in the elevator assembly,
which could result in possible corrosion
that reduces the structural integrity of
the flight control surface, or in an
unbalanced flight control surface. These
conditions could result in reduced
controllability of the airplane.

DATES: This AD becomes effective June
16, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of June 16, 2005.

ADDRESSES: For service information
identified in this AD, contact AvCraft
Aerospace GmbH, P.O. Box 1103, D—
82230 Wessling, Germany.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://

ESTIMATED COSTS

dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20345; the directorate
identifier for this docket is 2004—-NM-
101-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Dornier Model 328-
300 series airplanes. That action,
published in the Federal Register on
February 15, 2005 (70 FR 7689),
proposed to require installing a drain
hole in the lower skin of the left- and
right-hand elevator horns.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

: Number of
Action Work hours ﬁ\;/ga%er fg&r Parts COStlgﬁ; air- U.S.-registered Fleet cost
P p airplanes
Installing drain hole ........ccccceovreeivneennnns 1 $65 $100 $165 49 $8,085

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
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not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-06 Fairchild Dornier GmbH
(Formerly Dornier Luftfahrt GmbH):
Amendment 39-14083. Docket No.
FAA-2005-20345; Directorate Identifier
2004-NM-101-AD.

Effective Date

(a) This AD becomes effective June 16,
2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Dornier Model 328—
300 series airplanes, serial numbers 3105

through 3219 inclusive, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by reports of
water found in the elevator assembly. We are
issuing this AD to prevent water
accumulating in the elevator assembly,
which could result in possible corrosion that

reduces the structural integrity of the flight
control surface, or in an unbalanced flight
control surface. These conditions could
result in reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 90 days after the effective date
of this AD, install a drain hole in the lower
skin of the left- and right-hand elevator horns
in accordance with the Accomplishment
Instructions of Dornier Service Bulletin SB—
328]-55-203, Revision 1, dated November
19, 2003.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, has the authority to approve
AMOCG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(h) German airworthiness directive D—
2004-005, dated January 8, 2004, also
addresses the subject of this AD.

Material Incorporated by Reference

(i) You must use Dornier Service Bulletin
SB-328J-55-203, Revision 1, dated
November 19, 2003, to perform the actions
that are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approves the incorporation
by reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. To
get copies of the service information, contact
AvCraft Aerospace GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. To view the AD
docket, go to the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW, room PL—401, Nassif
Building, Washington, DC. To review copies
of the service information, contact the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 4,
2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-9367 Filed 5-11-05; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-20573; Airspace
Docket No. 05-ACE-101]

Modification of Class E Airspace;
Parsons, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Parsons, KS.

EFFECTIVE DATE: 0901 UTGC, July 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on March 24, 2005 (70 FR
14976). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 7, 2005. No adverse comments were
received, and thus this notice confirms
that this direct final rule will become
effective on that date.

Issued in Kansas Gity, MO on May 2, 2005.
Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-9434 Filed 5-11-05; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20572; Airspace
Docket No. 05-ACE-9]

Establishment of Class E2 Airspace;
and Modification of Class E5 Airspace;
Valentine, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area at Valentine, NE. It also
modifies the Class E airspace area
extending upward from 700 feet above
the surface at Valentine, NE.

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft departing from and executing
instrument approach procedures to
Miller Field, Valentine, NE and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

EFFECTIVE DATE: 0901 UTGC, July 7, 2005.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION:

History

On Thursday, March 23, 2005, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish a Class E surface
area and to modify other Class E
airspace at Valentine, NE (70 FR 14601).
The proposal was to establish a Class E
surface area at Valentine, NE and also to
modify the Class E5 airspace area to
bring Valentine, NE airspace into
compliance with FAA directives.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace designated
as a surface area for an airport at
Valentine, NE. The FAA has modified
some existing instrument approach
procedures (IAPs) and developed area
navigation (RNAV) global positioning
system (GPS) IAPs to serve Miller Field,
Valentine, NE. Controlled airspace

extending upward from the surface of
the earth is needed to contain aircraft
executing these IAPs. Weather
observations will be provided by an
Automatic Surface Observing System
(ASOS) and communications will be
direct with Denver Air Route Traffic
Control Center.

This rule also revises the Class E
airspace area extending upward from
700 feet above the surface at Valentine,
NE. An examination of this Class E
airspace area for Valentine, NE revealed
noncompliance with FAA directives.
This corrects identified discrepancies by
eliminating the northwest extension to
the airspace area, decreasing the width
of the southeast extension from 2.6
miles to 2.5 miles each side of the 149°
bearing from the Valentine
nondirectional radio beacon (NDB),
decreasing the length of the southeast
extension in from 7.9 miles from the
airport to 7 miles from the NDB,
defining airspace of appropriate
dimensions to protect aircraft departing
and executing instrument approach
procedures to Miller Field and brings
the airspace area into compliance with
FAA directives. Both areas will be
depicted on appropriate aeronautical
charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1 Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle

VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Miller Field.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE NE E2 Valentine, NE

Valentine, Miller Field, NE

(Lat. 42°51°128” N., long. 100°32’51” W.)
Valentine, NDB

(Lat. 42°51°42” N., long 100°32’59” W.)

Within a 4-mile radius of Miller Field and
within 2.5 miles each side of the 149° bearing
from the Valentine NDB extending from the
4-mile radius of the airport to 7 miles
southeast of the NDB.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Valentine, NE

Valentine, Miller Field, NE

(Lat. 42°51°28” N, long. 100°32'51” W.)
Valentine NDB

(Lat. 42°51°42” N., long. 100°32°59” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Miller Field and within 2.5 miles
each side of the 149° bearing from the
Valentine NDB extending from the 6.5-mile
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radius of the airport to 7 miles southeast of
the NDB.

* * * * *

Issued in Kansas Gity, MO, on May 2, 2005.
Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-9435 Filed 5-11-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Parts 335 and 340
[Docket Number 001229368-5092-02]
RIN 0625-AA58

Imports of Certain Worsted Wool
Fabric; Implementation of Tariff Rate
Quota Established Under Title V of the
Trade and Development Act of 2000

AGENCY: Department of Commerce,
International Trade Administration.

ACTION: Final rule.

SUMMARY: The Department of Commerce
is issuing final regulations
implementing Section 501(e) and
Section 504(b) of the Trade and
Development Act of 2000 (‘“‘the Act”).
Section 501(e) requires the President to
fairly allocate tariff rate quotas on the
import of certain worsted wool fabrics,
tariff rate quotas which were established
by Sections 501(a) and 501(b) of the Act.
Section 504(b) authorizes the President
to modify the limitations on worsted
wool fabric imports under the tariff rate
quotas. The President has delegated to
the Secretary of Commerce the authority
to allocate the quantity of imports under
the tariff rate quotas and to determine
whether the limitations on the quantity
of imports under the tariff rate quotas
should be modified.

DATES: This rule is effective on June 13,
2005.

ADDRESSES: Copies of the documents
relevant to this action are available for
inspection during normal business
hours in room 3100 in the Herbert
Hoover Building, 14th and Constitution
Avenue, N.W., Washington, DC 20230.
FOR FURTHER INFORMATION CONTACT:
Sergio Botero, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4058.

SUPPLEMENTARY INFORMATION:

This supplementary information
section is organized as follows:

A. Background
B. Public Comments Received and
Department of Commerce Responses

C. Action Being Taken by the
Department of Commerce

D. Statutory and Executive Order
Reviews

A. Background

The Act creates two tariff rate quotas
(TRQ), providing for temporary
reductions for three years in the import
duties on two categories of worsted
wool fabrics suitable for use in making
suits, suit-type jackets, or trousers: (1)
for worsted wool fabric with average
fiber diameters greater than 18.5
microns (new Harmonized Tariff
Schedule of the United States (HTS)
heading 9902.51.11), the reduction in
duty is limited to 2,500,000 square
meter equivalents or such other quantity
proclaimed by the President; and (2) for
worsted wool fabric with average fiber
diameters of 18.5 microns or less (new
HTS heading 9902.51.12), the reduction
is limited to 1,500,000 square meter
equivalents or such other quantity
proclaimed by the President.

The Act requires that the tariff rate
quotas be allocated. More specifically,
the President must ensure that the tariff
rate quotas are fairly allocated to
persons (including firms, corporations,
or other legal entities) who cut and sew
men’s and boys’ worsted wool suits,
suit-type jackets and trousers in the
United States and who apply for an
allocation based on the amount of such
suits cut and sewn during the prior
calendar year.

The Act requires that the President
annually consider requests by U.S.
manufacturers of certain worsted wool
apparel to modify the limitation on the
quantity of fabric that may be imported
under the tariff rate quotas, and grants
the President the authority to proclaim
modifications to the limitations. In
determining whether to modify the
limitations, the President must consider
specified U.S. market conditions with
respect to worsted wool fabric and
worsted wool apparel.

In Presidential Proclamation 7383, of
December 1, 2000, the President
authorized the Secretary of Commerce:
(1) to allocate the imports of worsted
wool fabrics under the tariff rate quotas;
(2) to annually consider requests from
domestic manufacturers of worsted
wool apparel to modify the limitation
on the quantity of worsted wool fabrics
that may be imported under the tariff
rate quotas; (3) to determine whether the
limitations on the quantity of imports of
worsted wool fabrics under the tariff
rate quotas should be modified and to
recommend to the President that
appropriate modifications be made; and
(4) to issue regulations to implement
relevant provisions of the Act.

The Presidential Proclamation
authorizing the Department of
Commerce to issue regulations to
implement these provisions was issued
on December 1, 2000. Pursuant to the
Act, the tariff rate quotas entered into
force on January 1, 2001. Thus, there
was good cause to find that in order to
meet the statutory implementation date
and to ensure that importers receive the
benefit of the reduction in tariff rate as
soon as possible, the otherwise
applicable notice and comment
procedures were impracticable and
contrary to the public interest under 5
U.S.C. 553(b)(B). Moreover, for the same
reason, there was good cause to find that
the effective date of the interim rule
should not be delayed until 30 days
after its publication under 5 U.S.C.
553(d)(3). While the interim regulations
became effective on January 22, 2001,
the Department of Commerce solicited
comments on the interim regulations
and expressed particular interest in
comments concerning any impact the
regulations might have on small or
medium sized businesses.

B. Public Comments Received and
Department of Commerce Responses

The Department of Commerce
received the comments described below
from a number of parties, including
businesses, trade associations and
counsel for other interested parties.
Comments specifically pertaining to the
allocation of previous years’ tariff rate
quotas have been omitted as moot.

Comment: Applicants should be
allowed to include in reported
production amounts worsted wool
fabric cut and sewn on behalf of an
owner.

Response: The legislation states that
the allocation is to be based on the
amount of men’s and boys’ suits cut and
sewn in the U.S. during the prior
calendar year and shall be granted to
persons (including, firms, corporations,
or other legal entities) who cut and sew
men’s and boys’ worsted wool suits and
suit-like jackets and trousers in the
United States. The fabric TRQ allocated
to a licensee is intended for the
licensee’s own production, or
production on its behalf by contractors
using the licensee’s owned fabric, and
not for the cutting and sewing of
garments for others with fabric they do
not own.

Comment: Persons involved in the
production of men’s and boys’ worsted
wool suits, suit-type jackets and trousers
other than those who cut and sew such
garments, such as importers of worsted
wool fabric, should be allowed to apply
for licenses.
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Response: The legislation states that
the President is to ensure that such
fabrics are fairly allocated to persons
(including, firms, corporations, or other
legal entities) who cut and sew men’s
and boys’ worsted wool suits and suit-
like jackets and trousers in the United
States and who apply for an allocation
based on the amount of such suits cut
and sewn during the prior calendar
year. Therefore, others such as
importers of worsted wool fabric, are
not eligible to apply for licenses.

Comment: The definition of Worsted
Wool Suits should be amended to make
it clear that the reference to the 85
percent wool requirement is limited to
the shell fabric and does not apply to
the suit itself.

Response: The definition of Worsted
Wool Suits is amended in this rule to
men’s and boys’ worsted wool suits, the
outer surface of which contains at least
85 percent by weight worsted wool
fabric.

Comment: The applicant, rather than
the importer of the worsted wool fabric,
should certify that the fabric is suitable
for making suits.

Response: The requirement that the
importer of the worsted wool fabric
certify that the fabric is suitable for
making suits, suit-type coats and
trousers was established in Title V of
the Trade and Development Act of 2000
and is presently set forth in the U.S.
notes 15b and 16b of sub-chapter II of
chapter 99 of the Harmonized Tariff
Schedule of the United States of 2005.
Because the requirement was mandated
by statute, the Department is unable to
change the regulations to allow the
applicant to provide the certification.

Comment: The rule should specify the
information to be supplied by a licensee
to an importer in a written authorization
pursuant to which the importer will
import worsted wool fabric within the
TRQ.

Response: Written authorization
guidelines from a licensee to an
importer are included in the document
A Conditions for License Use which is
affixed to the back of each License
issued by the Department of Commerce.

C. Action Being Taken by the
Department of Commerce

The Department of Commerce is
revising 15 CFR Parts 335 and 340. 15
CFR Part 335 sets forth regulations
regarding the issuance and effect of
licenses for the allocation of worsted
wool fabric under the tariff rate quotas
established by Section 501 of the Act. 15
CFR Part 340 sets forth regulations
regarding the procedures for considering
requests to modify the limitations on the
quantity of imports of fabrics of worsted

wool fabric under the tariff rate quotas
established by Section 501 of the Act.

Part 335

Section 501(e) of the Act requires that
the worsted wool fabrics imported
under the tariff rate quotas be “fairly
allocated” to persons “who cut and sew
men’s and boys’ worsted wool suits and
suit-like jackets and trousers in the
United States and who apply for an
allocation based on the amount of such
suits cut and sewn during the prior
calendar year.” As the Joint Explanation
of the Committee of Conference
(“Conference Report”’) makes clear,
Congress intended the tariff rate quotas
to address the duty situation faced by
U.S. wool suit manufacturers, in which
worsted wool fabric is subject to
considerably higher duties than worsted
wool suits, a situation compounded by
reductions in tariffs on wool suits under
free trade agreements with Canada and
Mexico.

The Department of Commerce will
annually solicit applications for licenses
for an allocation of the forthcoming
calendar year’s tariff rate quotas on
worsted wool fabrics on or around
August 31 of the year preceding the
tariff rate quota year, in order to allow
companies to be informed of their
allocation as early as possible while still
allowing an allocation based on
previous year production. The
Department intends to make its
determination regarding the allocation
on or about November 1 and to issue
licenses no later than December 31 of
the year preceding the tariff rate quota
year.

Each of the two tariff rate quotas will
be allocated based on previous year
production utilizing the worsted wool
fabric that is the subject of the tariff rate
quota. That is, the tariff rate quota on
worsted wool fabric with average fiber
diameters greater than 18.5 microns
(HTS 9902.51.11) will be allocated
based on production utilizing this type
of worsted wool fabric, while the tariff
rate quota on worsted wool fabric with
average fiber diameters of 18.5 microns
or less (HTS 9902.51.12) will be
allocated based on production utilizing
this type of worsted wool.

For reporting subsequent year
production information, applicants will
be required to report production based
on micron count of the worsted wool
fabric. In order to utilize the most
current data possible for all years, and
to meet the statutory requirement that
the allocation be based on production
during the prior calendar year, each
tariff rate quota will be allocated based
on production during the first six

months of the previous calendar year,
annualized.

Pursuant to the statutory requirement,
allocation will be limited to persons
who cut and sew three types of
garments during the calendar year of the
application: (1) men’s and boys’ worsted
wool suits; (2) men’s and boys’ worsted
wool suit-type jackets; and (3) men’s
and boys’ worsted wool trousers. Only
manufacturers of all three types of
garments will be eligible for an
allocation. Pursuant to the statutory
requirement that allocation be based on
the men’s and boys’ worsted wool suits
cut and sewn during the prior calendar
year, in allocating the tariff rate quotas,
only production of men’s and boys’
worsted wool suits will be considered.
To be considered, a worsted wool
garment’s outer surface must contain at
least 85 percent by weight worsted
wool, which is consistent with the
definitions of wool fiber and fabric in
the Act and the Conference Report.

In order to fairly allocate the tariff rate
quotas, manufacturers that utilize
imported worsted wool fabric in
production will be provided a greater
allocation than manufacturers that
utilize domestic worsted wool fabric.
This will allow the manufacturers that
will actually use the imported fabric
that is subject to the tariff rate quotas to
obtain a relatively greater share of the
fabric, as compared to manufacturers
that use only domestic fabric. For the
purpose of calculating allocations, suit
production will be increased by the
ratio of imported fabric used to total
fabric used in the production of men’s
and boys’ suits. For example, if an
applicant uses imported fabric for 30
percent of its worsted wool suits
production, that applicant’s suit
production level will be increased by 30
percent for purposes of calculating the
applicant’s allocation.

In order to ensure that the tariff rate
quotas are fully utilized, a licensee that
will not import the full quantity
allocated to it is required to surrender
the unused allocation to the Department
of Commerce for reallocation. The
quantity surrendered will be reallocated
to licensees that apply for a reallocation
on the same basis as the original
allocation. A licensee that does not
surrender unused allocation and fails to
import at least 95 percent of the
quantity allocated will be penalized in
the subsequent year by a reduction in its
allocation proportionate to the amount
unused.

Part 340

Section 504(b) of the Act requires the
President to consider, on an annual
basis, requests by U.S. manufacturers of
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certain worsted wool apparel to modify
the limit on importation under the tariff
rate quotas. As the Act requires the
consideration of such requests “on an
annual basis,” a petition process will
take place for each year the tariff rate
quotas are in effect. Each year, the
Department of Commerce will cause to
be published in the Federal Register a
notice soliciting requests by U.S.
manufacturers for modification of the
limit for the following year. The
Department will then cause to be
published in the Federal Register a
notice soliciting comments by any
interested person, including U.S.
manufacturers of worsted wool fabric,
wool yarn, wool top and wool fiber,
regarding the requested modification or
modifications. In order to allow
manufacturers and other interested
persons to submit the most current data
possible and to allow the Department to
make its determination prior to January
1, manufacturers will have 15 days to
submit a request and interested persons
will have 20 days to submit comments.

Within 30 days of the end of the
period for receiving public comments
regarding requested modification or
modifications, the Department will
make a determination whether the
limitations should be modified and
recommend to the President that
appropriate modification be made. The
determination and recommendation will
be based on the U.S. market conditions,
particularly those factors set forth in the
Act.

D. Statutory and Executive Order
Reviews

This final rule contains information
collection requirements subject to the
Paperwork Reduction Act (PRA). These
information collection requirements
have received PRA approval from the
Office of Management and Budget
(OMB) under control number 0625-
0240. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA unless
that collection of information displays a
currently valid OMB control number.

The information collected will be
used by the Department to allocate the
tariff rate quota among U.S.
manufacturers and to determine
whether the tariff rate quota limitations
should be modified. Responses to the
collection of information are required
for a manufacturer to receive an
allocation of the tariff rate quota, to
submit a request for a modification, and
to comment on such a request.
Confidentiality of information will be

handled in accordance with §335.3(e)
and 340.5(b). Records substantiating
information provided in an application
to receive an allocation must be
retained. It is estimated that the annual
public burden for the collection will
average: (1) seven hours per application
for an allocation of a tariff rate quota; (2)
one hour per application for a
reallocation; (3) 24 hours per request for
a modification of a limitation on the
tariff rate quotas; and (4) 24 hours for
comments on such a request. This
includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Pursuant to Executive Order 12866,
this final rule has been determined to be
not significant.

Dated: May 5, 2005.

Joseph A. Spetrini

Acting Assistant Secretary for Import
Administration.

List of Subjects

15 CFR Part 335

Imports, Quotas, Reporting and
recordkeeping, Tariffs, Textiles.

15 CFR Part 340

Imports, Quotas, Reporting and
recordkeeping, Tariffs, Textiles.
m For the reasons stated in the preamble,
15 CFR Parts 335 and 340 are revised to
read as follows:

PART 335—IMPORTS OF WORSTED
WOOL FABRIC

Sec.

§335.1
§335.2
§335.3
§335.4

Purpose.

Definitions.

Applications to receive allocation.

Allocation.

§335.5 Licenses.

§335.6 Surrender, reallocation and license
utilization requirement.

§335.7 Modifications of the limitation.

Authority: Title V Pub. L. 106-200, 114
Stat. 299; Presidential Proclamation 7383, 65
FR 76551, 3 CFR, 2000 Comp., p.212.

§335.1 Purpose.

This part sets forth regulations
regarding the issuance and effect of
licenses for the allocation of Worsted
Wool Fabric under the Tariff Rate
Quotas established by Section 501 of the
Act.

§335.2 Definitions.
For purposes of these regulations and

the forms used to implement them:
The Act means the Trade and

Development Act of 2000 (Public Law
No. 106-200, 114 Stat 251).

The Department means the United
States Department of Commerce.

HTS means the Harmonized Tariff
Schedule of the United States.

Imports subject to Tariff Rate Quotas
are defined by date of presentation as
defined in 19 CFR 132.1(d) and 19 CFR
132.11(a).

Licensee means an applicant for an
allocation of the Tariff Rate Quotas that
receives an allocation and a license.

Production means cutting and sewing
garments in the United States.

Tariff Rate Quota or Quotas means
the temporary duty reduction provided
under Section 501 of the Act for limited
quantities of fabrics of worsted wool
with average diameters greater than 18.5
micron, certified by the importer as
suitable for use in making suits, suit-
type jackets, or trousers (HTS heading
9902.51.11), and for limited quantities
of fabrics of worsted wool with average
diameters of 18.5 microns or less,
certified by the importer as suitable for
use in making suits, suit-type jackets, or
trousers (HTS heading 9902.51.12).

Tariff Rate Quota Year means a
calendar year for which the Tariff Rate
Quotas are in effect.

Worsted Wool Fabric means fabric
containing at least 85 percent by weight
worsted wool.

Worsted Wool Suits means men’s and
boys’ worsted wool suits, the outer
surface of which contains at least 85
percent by weight worsted wool fabric.

Worsted Wool Suit-Type Jackets mean
men’s and boys’ worsted wool suit-type
jackets, the outer surface of which
contains at least 85 percent by weight
worsted wool fabric.

Worsted Wool Trousers means men’s
and boys’ worsted wool trousers, the
outer surface of which contains at least
85 percent by weight worsted wool
fabric.

§335.3 Applications to receive allocation.

(a) In each year prior to a Tariff Rate
Quota Year, the Department will cause
to be published a Federal Register
notice soliciting applications to receive
an allocation of the Tariff Rate Quotas.

(b) An application for a Tariff Rate
Quota allocation must be received, or
postmarked by the U.S. Postal Service,
within 30 calendar days after the date of
publication of the Federal Register
notice soliciting applications.

(c) During the calendar year of the
date of the application, an applicant
must have cut and sewed in the United
States all three of the following apparel
products: Worsted Wool Suits, Worsted
Wool Suit-Type Jackets, and Worsted
Wool Trousers. The applicant may
either have cut and sewn these products
on its own behalf or had another person
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cut and sew the products on the
applicant’s behalf, provided the
applicant owned the fabric at the time
it was cut and sewn. The application
must contain a statement to this effect.

(d) An applicant must provide the
following information in the format set
forth in the application form provided
by the Department:

(1)Identification. Applicant’s name,
address, telephone number, fax number,
and federal tax identification number;
name of person submitting the
application, and title, or capacity in
which the person is acting for the
applicant.

(2) Production. Name and address of
each plant or location where Worsted
Wool Suits, Worsted Wool Suit-Type
Jackets, and Worsted Wool Trousers
were cut and sewn by the applicant and
the name and address of all plants or
locations that cut and sewed such
products on behalf of the applicant.
Production data, including the
following: the quantity and value of the
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets, and Worsted Wool
Trousers cut and sewn in the United
States by applicant, or on behalf of
applicant, from fabric owned by
applicant. This data must indicate
actual production (not estimates) of
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets and Worsted Wool
Trousers the outer surface of which
contains at least 85 percent worsted
wool fabric by weight with an average
diameter of 18.5 microns or less. This
data must also indicate actual
production (not estimates) of Worsted
Wool Suits, Worsted Wool Suit-Type
Jackets and Worsted Wool Trousers the
outer surface of which contains least 85
percent worsted wool fabric by weight
with average diameter greater than 18.5
microns. Production data must be
provided for the first six months of the
year of the application. This data will be
annualized for the purpose of making
Tariff Rate Quota allocations.

(3) Worsted Wool Fabric. Data
indicating the quantity and value of the
Worsted Wool Fabric used in reported
production.

(4) Certification. A statement by the
applicant (if a natural person), or on
behalf of applicant, by an employee,
officer or agent, with personal
knowledge of the matters set out in the
application, certifying that the
information contained therein is
complete and accurate, signed and
sworn before a Notary Public, and
acknowledging that false
representations to a federal agency may
result in criminal penalties under
federal law.

(e) Confidentiality. Any business
confidential information provided
pursuant to this section that is marked
“business confidential” will be kept
confidential and protected from
disclosure to the full extent permitted
by law.

(f) Record retention. The applicant
shall retain records substantiating the
information provided in paragraphs
(d)(2), (3), and (4) of this section for a
period of 3 years and the records must
be made available upon request by an
appropriate U.S. government official.

§335.4 Allocation.

(a) Each Tariff Rate Quota (HTS
9902.51.11 and HTS 9902.51.12) will be
allocated separately. Allocation will be
based on an applicant’s Worsted Wool
Suit production, on a weighted average
basis, and the proportion of imported
Worsted Wool Fabric consumed in the
production of Worsted Wool Suits.

(b) For the purpose of calculating
allocations, Worsted Wool Suit
production will be increased by the
percentage of imported fabric consumed
in the production of Worsted Wool Suits
to total fabric consumed in this
production. For example, if an applicant
uses 30 percent imported fabric in the
production of Worsted Wool Suits, that
applicant’s production level will be
increased by 30 percent.

(c) The Department will cause to be
published in the Federal Register its
determination to allocate the Tariff Rate
Quotas and will notify applicants of
their respective allocation as soon as
possible. Promptly thereafter, the
Department will issue licenses.

§335.5 Licenses.

(a) Each Licensee will receive a
license, which will include a unique
control number. The license is subject to
the surrender and reallocation
provisions in §335.6.

(b) A license may be exercised only
for fabric entered for consumption, or
withdrawn from warehouse for
consumption, during the Tariff Rate
Quota Year specified in the license. A
license will be debited on the basis of
date of entry for consumption or
withdrawal from warehouse for
consumption.

(c) A Licensee may import fabric
certified by the importer as suitable for
use in making suits, suit-type jackets, or
trousers under the appropriate Tariff
Rate Quota as specified in the license
(i.e., under the Tariff Rate Quota for
fabric of worsted wool with average
fiber diameters greater than 18.5 micron
or the Tariff Rate Quota for fabric of
worsted wool with average fiber
diameters of 18.5 micron or less) up to

the quantity specified in the license
subject to the Tariff Rate Quota duty
rate. Only a Licensee or an importer
authorized by a Licensee will be
permitted to import fabric under the
Tariff Rate Quotas and to receive the
Tariff Rate Quota duty rate.

(d) The term of a license shall be the
Tariff Rate Quota Year for which it is
issued. Fabric may be entered or
withdrawn from warehouse for
consumption under a license only
during the term of that license. The
license cannot be used for fabric entered
or withdrawn from warehouse for
consumption after December 31 of the
year of the term of the license.

(e) The importer of record of fabric
entered or withdrawn from warehouse
for consumption under a license must
be the Licensee or an importer
authorized by the Licensee to act on its
behalf. If the importer of record is the
Licensee, the importer must possess the
license at the time of filing the entry
summary or warehouse withdrawal for
consumption (Customs Form 7501).

(f) A Licensee may only authorize an
importer to import fabric under the
license on its behalf by making such an
authorization in writing or by electronic
notice to the importer and providing a
copy of such authorization to the
Department. A Licensee may only
withdraw authorization from an
importer by notifying the importer, in
writing or by electronic notice, and
providing a copy to the Department.

(g) The written authorization must
include the unique number of the
license, must specifically cover the type
of fabric imported, and must be in the
possession of the importer at the time of
filing the entry summary or warehouse
withdrawal for consumption (Customs
Form 7501), or its electronic equivalent,
in order for the importer to obtain the
applicable Tariff Rate Quota duty rate.

(h) It is the responsibility of the
Licensee to safeguard the use of the
license issued. The Department and the
U.S. Customs Service will not be liable
for any unauthorized or improper use of
the license.

§335.6 Surrender, reallocation and license
utilization requirement.

(a) Not later than September 30 of
each Tariff Rate Quota Year, a Licensee
that will not import the full quantity
granted in a license during the Tariff
Rate Quota Year shall surrender the
allocation that will not be used to the
Department for purposes of reallocation
through a written or electronic notice to
the Department, including the license
control number and the amount being
surrendered. The surrender shall be



Federal Register/Vol. 70, No. 91/ Thursday, May 12, 2005/Rules and Regulations

24945

final, and shall apply only to that Tariff
Rate Quota Year.

(b) For purposes of this section,
“unused allocation”” means the amount
by which the quantity set forth in a
license, including any additional
amount received pursuant to paragraph
(d) of this section, exceeds the quantity
entered under the license, excluding
any amount surrendered pursuant to
paragraph (a) of this section.

(c) The Department will notify
Licensees of any amount surrendered
and the application period for requests
for reallocation. A Licensee that has
imported, or intends to import, a
quantity of Worsted Wool Fabric
exceeding the quantity set forth in its
license may apply to receive additional
allocation from the amount to be
reallocated. The application shall state
the maximum amount of additional
allocation the applicant will be able to
use.

(d) The amount surrendered will be
reallocated to Licensees that have
applied for reallocation. The entire
amount surrendered will be reallocated
pro-rata among applicants based on the
applicant’s share of the annual
allocation, but will not exceed the
amount set forth in the reallocation
application as the maximum amount
able to be used.

(e) A Licensee whose unused
allocation in a Tariff Rate Quota Year
exceeds five percent of the quantity set
forth in its license shall be subject to
having its allocation reduced in the
subsequent Tariff Rate Quota Year. The
subsequent Tariff Rate Quota Year
allocation will be reduced from the
quantity such Licensee would otherwise
have received by a quantity equal to 25
percent of its unused allocation from the
prior year. A Licensee whose unused
allocation in two consecutive Tariff Rate
Quota Years exceeds five percent of the
quantity set forth in its license shall
have its allocation reduced in the
subsequent Tariff Rate Quota Year by a
quantity equal to 50 percent of its
unused allocation from the prior year.

(f) No penalty will be imposed under
paragraph (e) of this section if the
Licensee demonstrates to the
satisfaction of the Department that the
unused allocation resulted from breach
by a carrier of its contract of carriage,
breach by a supplier of its contract to
supply the fabric, act of God, or force
majeure.

§335.7 Modifications of the limitation.

In the event the limitation on the
quantity of imports of Worsted Wool
Fabric under the Tariff Rate Quotas is
increased, the increase will be allocated
on the same basis as the rest of the Tariff

Rate Quotas. Licenses will be issued or
adjusted accordingly.

PART 340—MODIFICATION OF THE
TARIFF RATE QUOTA LIMITATION ON
WORSTED WOOL FABRIC IMPORTS

Sec.

§340.1 Purpose.

§340.2 Definitions.

§340.3 Requests for modification.

§340.4 Comments regarding requested
modification.

§340.5 Requests for modification and
comments.

§340.6 Requests for additional information.

§340.7 Determination.

Authority: Authority: Pub. L. 106-200, 114
Stat. 299; Presidential Proclamation 7383, 65
FR 76551, 3 CFR, 2000 Comp., p. 212.

§340.1 Purpose.

This part sets forth regulations
regarding the procedures for considering
requests to modify the limitations on the
quantity of imports of fabrics of worsted
wool under the Tariff Rate Quotas
established by Section 501 of the Act.
Section 504 of the Act requires annual
consideration of such requests made by
U.S. manufacturers of certain apparel
products made of Worsted Wool Fabrics
and grants the authority to modify the
limitations.

§340.2 Definitions.

For purposes of these regulations and
the forms used to implement them:

The Act means the Trade and
Development Act of 2000 (Public Law
No. 106-200, 114 Stat 251).

The Department means the United
States Department of Commerce.

HTS means the Harmonized Tariff
Schedule of the United States.

Imports subject to Tariff Rate Quotas
are defined by date of presentation as
defined in 19 CFR 132.1(d) and 19 CFR
132.11(a).

Production means cutting and sewing
garments in the United States.

Tariff Rate Quota or Quotas means
the temporary duty reduction provided
under Section 501 of the Act for limited
quantities of fabrics of worsted wool
with average diameters greater than 18.5
micron, certified by the importer as
suitable for use in making suits, suit-
type jackets, or trousers (HTS heading
9902.51.11), and for limited quantities
of fabrics of worsted wool with average
diameters of 18.5 microns or less,
certified by the importer as suitable for
use in making suits, suit-type jackets, or
trousers (HTS heading 9902.51.12).

Tariff Rate Quota Year means a
calendar year for which the Tariff Rate
Quotas are in effect.

Worsted Wool Fabric means fabric
containing at least 85 percent by weight
worsted wool.

Worsted Wool Suits means men’s and
boys’ worsted wool suits, the outer
surface of which contains at least 85
percent by weight worsted wool fabric.

Worsted Wool Suit-Type Jackets mean
men’s and boys’ worsted wool suit-type
jackets, the outer surface of which
contains at least 85 percent by weight
worsted wool fabric.

Worsted Wool Trousers means men’s
and boys’ worsted wool trousers, the
outer surface of which contains at least
85 percent by weight worsted wool
fabric.

§340.3 Requests for modification.

(a) On an annual basis, the
Department will cause to be published
a Federal Register notice soliciting
requests from U.S. manufacturers of
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets, and Worsted Wool
Trousers to modify the limitations on
the quantity of imports of fabrics of
worsted wool under the Tariff Rate
Quotas. Requests must be received, or
postmarked, on a date no later than 15
calendar days after the date of the
Federal Register notice.

(b) A request shall include:

(1) The name, address, telephone
number, fax number, and Internal
Revenue Service number of the
requester;

(2) The relevant worsted wool apparel
product(s) manufactured by the
person(s), that is, Worsted Wool Suits,
Worsted Wool Suit-Type Jackets, or
Worsted Wool Trousers;

(3) The modification requested,
including the amount of the
modification and the limitation that is
the subject of the request (HTS heading
9902.51.11 and/or 9902.51.12); and

(4) A statement of the basis for the
request, including all relevant facts and
circumstances.

(c) A request should include the
following information for each
limitation that is the subject of the
request, to the extent available:

(1) A list of suppliers from which the
requester purchased domestically
produced Worsted Wool Fabric during
the 12 months preceding the request,
the dates of such purchases, the
quantity purchased, the quantity of
imported Worsted Wool Fabric
purchased, the countries of origin of the
imported Worsted Wool Fabric
purchased, the average price paid per
square meter of the domestically
produced Worsted Wool Fabric
purchased, and the average price paid
per square meter of the imported
Worsted Wool Fabric purchased;

(2) A list of domestic Worsted Wool
Fabric producers that declined, on
request, to sell Worsted Wool Fabric to
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the requester during the 12 months
preceding the request, indicating the
product requested, the date of the order,
the price quoted, and the reason for the
refusal;

(3) The requester’s domestic
production and sales for the most recent
six month period for which such data is
available and the comparable six month
period in the previous year, for each of
the following products: Worsted Wool
Suits, Worsted Wool Suit-Type Jackets,
or Worsted Wool Trousers;

(4) Evidence that the requester lost
production or sales due to an
inadequate supply of domestically-
produced Worsted Wool Fabric on a
cost competitive basis; and

(5) Other evidence of the inability of
domestic producers of Worsted Wool
Fabric to supply domestically produced
Worsted Wool Fabric to the requester.

§340.4 Comments regarding requested
modification.

(a) If the Department receives a
request or requests from a U.S.
manufacturer under §340.3, the
Department will cause to be published
in the Federal Register a notice
summarizing the request or requests and
soliciting comments from any interested
person, including U.S. manufacturers of
Worsted Wool Fabric, wool yarn, wool
top and wool fiber, regarding the
requested modification. Comments must
be received, or postmarked, on a date
not later than 20 calendar days after the
date of the Federal Register notice.

(b) If the person submitting comments
is a domestic producer of Worsted Wool
Fabric, comments should include, to the
extent available, the following
information for each limitation with
respect to which comments are being
made:

(1) A list of domestic manufacturers of
Worsted Wool Suits, Suit-Type Jackets,
or Trousers for whom orders were filled
during the twelve months prior to the
submission of the comments, the date of
such orders, the total quantity ordered
and supplied in square meters of
domestically produced Worsted Wool
Fabric and of imported Worsted Wool
Fabric, and the average price received
per square meter of domestically
produced Worsted Wool Fabric and of
imported Worsted Wool Fabric for such
orders.

(2) A list of all requests to purchase
Worsted Wool Fabric during the twelve
months prior to the submission of the
comments that were rejected by the
person submitting the comments,
indicating the dates of the requests, the
quantity requested, the price quoted,
and the reasons why the request was
rejected;

(3) Data indicating increase and/or
decrease in production and sales for the
most recent six month period for which
data is available and the comparable six
month period in the previous year of
domestically-produced Worsted Wool
Fabrics used in the production of
Worsted Wool Suits, Suit-Type Jackets
and Trousers.

(4) Evidence of lost sales due to the
temporary duty reductions on certain
Worsted Wool Fabric under the Tariff
Rate Quotas; and

(5) Other evidence of the ability of
domestic producers of Worsted Wool
Fabric to meet the needs of the
manufacturers of Worsted Wool Suits,
Suit-Type Jackets and Trousers in terms
of quantity, variety, and other relevant
factors.

§340.5 Requests for modification and
comments.

(a) Requests for modification and
comments must be accompanied by a
statement by the person submitting the
request or comments (if a natural
person), or an employee, officer or agent
of the legal entity submitting the request
or comments, with personal knowledge
of the matters set forth therein,
certifying that the information
contained therein is complete and
accurate, signed and sworn before a
Notary Public, and acknowledging that
false representations to a federal agency
may result in criminal penalties under
federal law.

(b) Any business confidential
information provided pursuant to this
section that is marked business
confidential will be kept confidential
and protected from disclosure to the full
extent permitted by law. To the extent
business confidential information is
provided, a non-confidential submission
shall also be provided, in which
business confidential information is
summarized or, if necessary, deleted.

§340.6 Requests for additional
information.

The Department may request
additional information from any
manufacturer of Worsted Wool Suits,
Suit-Type Jackets and Trousers, or
manufacturer of Worsted Wool Fabric,
wool yarn and wool top and fiber
concerning information relevant to
modifying the limitations.

§340.7 Determination.

(a) Based on information obtained,
including information on market
conditions obtained pursuant to the
monitoring required under Section
504(a) of the Act, the Department shall
consider the following United States
market conditions as required by
Section 504(b)(2) of the Act:

(1) Increases or decreases in sales of
the domestically-produced Worsted
Wool Fabrics used in the manufacture of
Worsted Wool Suits, Suit-Type Jackets
and Trousers;

(2) Increases or decreases in domestic
production of such Worsted Wool
Fabrics;

(3) Increases or decreases in domestic
production and consumption of
Worsted Wool Suits, Suit-Type Jackets
and Trousers;

(4) The ability of domestic producers
of Worsted Wool Fabrics to meet the
needs of domestic manufacturers of
Worsted Wool Suits, Suit-Type Jackets
and Trousers in terms of quantity and
the ability to meet market demands for
the apparel items;

(5) Evidence that domestic
manufacturers of Worsted Wool Fabrics
used in the manufacture of Worsted
Wool Suits, Suit-Type Jackets and
Trousers have lost sales due to the
temporary duty reductions on certain
fabrics of worsted wool under the Tariff
Rate Quota;

(6) Evidence that domestic
manufacturers of Worsted Wool Suits,
Suit-Type Jackets and Trousers have lost
sales due to the inability to purchase
adequate supplies of worsted wool
fabrics on a cost competitive basis; and

(7) Price per square meter of imports
and domestic sales of Worsted Wool
Fabrics.

(b) Not later than 30 calendar days
after the end of the comment period
provided for in §340.4(a), and on the
basis of its consideration of the market
conditions set forth in paragraph (a) of
this section and other relevant factors,
and using the facts available, the
Department will determine whether the
limitations on the quantity of imports
under the Tariff Rate Quotas should be
modified and recommend to the
President that appropriate modifications
be made. Consistent with section
504(b)(3)(B) of the Act, such
modification shall not exceed 1,000,000
square meter equivalents for each of the
Tariff Rate Quotas.

[FR Doc.05-9411 Filed 5-11-05; 8:45 am]|
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952

[Docket No. T-027A]

RIN 1218-AC13

Oregon State Plan; Final Approval
Determination

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.
Department of Labor.

ACTION: Final state plan approval.

SUMMARY: This document amends
OSHA'’s regulations to reflect the
Assistant Secretary’s decision to grant
final approval to the Oregon State Plan.
As aresult of this affirmative
determination under Section 18(e) of the
Occupational Safety and Health Act of
1970, Federal OSHA'’s standards and
enforcement authority no longer apply
and Federal concurrent jurisdiction is
relinquished with respect to
occupational safety and health issues
covered by the Oregon plan (with the
exception of temporary labor camps).
Federal enforcement jurisdiction is
retained over private sector
establishments on Indian reservations
and tribal trust lands, including tribal
and Indian-owned enterprises; Federal
agencies; the U.S. Postal Service and its
contractors; contractors on U.S. military
reservations, except those working on
U.S. Army Corps of Engineers dam
construction projects; and private sector
maritime employment on or adjacent to
navigable waters, including shipyard
operations and marine terminals.
EFFECTIVE DATE: May 12, 2005.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries,
contact Kevin Ropp, Director, Office of
Communications, Room N-3647, OSHA,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—1999.
For technical inquiries, contact Barbara
Bryant, Director, Office of State
Programs, Directorate of Cooperative
and State Programs, Room N-3700,
OSHA, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—-2244.
An electronic copy of this Federal
Register notice is available on OSHA’s
Web site at http://www.osha.gov.
SUPPLEMENTARY INFORMATION:

Introduction

Section 18 of the Occupational Safety
and Health Act of 1970, 29 U.S.C. 651
et seq. (the “Act”), provides that states

which desire to assume responsibility
for the development and enforcement of
occupational safety and health
standards may do so by submitting, and
obtaining Federal approval of, a state
plan. Procedures for state plan
submission and approval are set forth in
regulations at 29 CFR part 1902. If the
Assistant Secretary, applying the criteria
set forth in Section 18(c) of the Act and
29 CFR 1902.3 and 1902.4, finds that the
plan provides or will provide for state
standards and enforcement which are
“at least as effective”” as Federal
standards and enforcement, ““initial
approval” is granted. A state may
commence operations under its plan
after this determination is made, but the
Assistant Secretary retains discretionary
Federal enforcement authority during
the initial approval period as provided
by Section 18(e) of the Act. A state plan
may receive initial approval even
though, upon submission, it does not
fully meet the criteria set forth in 29
CFR 1902.3 and 1902.4 if it includes
satisfactory assurances by the state that
it will take the necessary
“developmental steps” to meet the
criteria within a three-year period (29
CFR 1902.2(b)). The Assistant Secretary
publishes a “certification of completion
of developmental steps” when all of a
state’s developmental commitments
have been satisfactorily met (29 CFR
1902.34).

When a state plan that has been
granted initial approval is developed
sufficiently to warrant a suspension of
concurrent Federal enforcement
activity, it becomes eligible to enter into
an ‘“operational status agreement”” with
OSHA (29 CFR 1954.3(f)). A state must
have enacted its enabling legislation,
promulgated standards, achieved an
adequate level of qualified personnel,
and established a system for review of
contested enforcement actions. Under
these voluntary agreements, concurrent
Federal enforcement will not be
initiated with regard to Federal
occupational safety and health
standards applicable to those issues
covered by the state plan if the state
program is providing an acceptable level
of protection.

Following the initial approval of a
complete plan, or the certification of a
developmental plan, the Assistant
Secretary must monitor and evaluate
actual operations under the plan for a
period of at least one year to determine,
on the basis of actual operations under
the plan, whether the criteria set forth
in Section 18(c) of the Act and 29 CFR
1902.37 are being applied.

An affirmative determination under
Section 18(e) of the Act (usually referred
to as “final approval” of the state plan)

results in the relinquishment of
authority for Federal concurrent
enforcement jurisdiction in the state
with respect to occupational safety and
health issues covered by the plan (29
U.S.C. 667(e)). Procedures for Section
18(e) determinations are found at 29
CFR part 1902, subpart D. In general, in
order to be granted final approval,
actual performance by the state must be
“at least as effective” overall as the
Federal OSHA program in all areas
covered under the state plan.

An additional requirement for final
approval consideration is that a state
must meet the compliance staffing
levels, or benchmarks, for safety
inspectors and industrial hygienists
established by OSHA for that state. This
requirement stems from a 1978 court
order by the U.S. District Court for the
District of Columbia in AFL-CIO v.
Marshall, C.A. No.74—-406, that directed
the Assistant Secretary to calculate for
each state plan state the number of
enforcement personnel needed to assure
a “fully effective” enforcement program.

Another requirement for final
approval consideration is that a state
must participate in OSHA’s Integrated
Management Information System (IMIS).
This is required so that OSHA can
obtain the detailed program
performance data necessary to
continually evaluate whether the state’s
performance meets the statutory and
regulatory criteria for final and
continuing approval.

History of the Oregon Plan and of Its
Compliance Staffing Benchmarks

A history of the Oregon State Plan, a
description of its provisions, and a
discussion of the compliance staffing
benchmarks established for Oregon are
contained in the December 16, 2004
Federal Register notice (69 FR 75436)
proposing that final approval under
section 18(e) of the Act be granted. The
Oregon State Plan was submitted on
June 6, 1972, and initially approved on
December 22, 1972 (37 FR 28628, Dec.
28, 1972). Concurrent Federal
enforcement jurisdiction was suspended
on January 23, 1975 (40 FR 18427, April
28, 1975). The Oregon State Plan was
certified as having completed all
developmental steps on September 15,
1982 (47 FR 42105, Sept. 24, 1982), and
revised compliance staffing benchmarks
for Oregon were approved on August 11,
1994 (59 FR 42493, Aug. 18, 1994).

History of the Present Proceedings

Procedures for final approval of State
plans are set forth at 29 CFR part 1902,
subpart D. On December 16, 2004,
OSHA published notice (69 FR 75436)
that the Oregon State Plan was eligible
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for a determination as to whether final
approval of the plan should be granted
under Section 18(e) of the Act. The
determination of eligibility was based
on the monitoring of state operations for
at least one year following certification,
state participation in the Federal-state
Integrated Management Information
System, and staffing in accordance with
the revised state compliance staffing
benchmarks.

The December 16, 2004, Federal
Register notice set forth a general
description of the Oregon State Plan and
summarized the results of Federal
OSHA'’s monitoring of state operations
during the period from October 1, 2002
through September 30, 2003. In addition
to the information set forth in the notice
itself, OSHA made available as part of
the record extensive and detailed
exhibits documenting the plan,
including copies of the state legislation,
administrative regulations, and
procedural manuals under which
Oregon operates its plan.

The most recent comprehensive
evaluation report covering the period of
October 1, 2002, through September 30,
2003, which was extensively
summarized in the December 16, 2004,
proposal and provided the principal
factual basis for the proposed 18(e)
determination, was included in the
docket.

To assist and encourage public
participation in the 18(e) determination,
copies of all docket materials were
available electronically at http://
dockets.osha.gov, and were maintained
in the OSHA Docket Office in
Washington, DC, in the OSHA Regional
Office in Seattle, and at the Oregon
Occupational Safety and Health
Division in Salem, Oregon. A summary
of the December 16, 2004, notice, with
an invitation for public comments, was
published in Oregon on December 17,
2004, in The Oregonian.

The December 16, 2004, notice
invited interested persons to submit, by
January 18, 2005, written comments and
views regarding the Oregon plan and
whether final approval should be
granted. An opportunity to request an
informal public hearing also was
provided. Seven comments were
received in response to this proposal;
none requested an informal hearing.

Summary and Evaluation of Comments

OSHA has encouraged interested
members of the public to provide
information and views regarding
operations under the Oregon plan to
supplement the information already
gathered during OSHA’s monitoring and
evaluation of plan administration.

In response to the December 16, 2004,
proposal, OSHA received comments
from: John Kirkpatrick, Business
Representative, International Union of
Painters and Allied Trades, AFL-CIO
[Ex. 5—1]; Jim Geisinger, Executive Vice
President, Associated Oregon Loggers,
Inc. [Ex. 5-2]; Brian Clarke, Corporate
Safety Director, Hoffman Construction
Companies [Ex.5-3]; Daniel J. Sabatino,
Loss Control Consultant, Safety & Risk
Management Consulting [Ex. 5—4];
Steven F. Ramsey, Loss Control
Manager, Safeway, Inc.—Portland
Division [Ex. 6-1]; Lynda Enos,
Ergonomics Consultant, Human Fit [Ex.
6—2]; and Patrick M. Bridges, Oregon
Home Builders Association [Ex. 6-3].
All seven comments expressed
unqualified support for final approval.
All of these comments indicated that
Oregon has established and operates a
safety and health program that
effectively protects employees.

Specifically, the commenters
commended the Oregon State Plan for,
among other things: (1) Making
significant progress in reducing work-
related injuries; (2) having proactive and
competent leadership; (3) maintaining a
compliance, consultant and technical
staff that is highly trained, very
professional, accommodating, fair and
technically accurate; (4) providing
excellent web-based and classroom
safety training (including for small
businesses); (5) making extensive efforts
to address ergonomics and safety issues
in health care facilities; (6) developing
partnerships with businesses and
professional associations to provide
high quality safety and health education
and injury prevention activities and
programs to employers, employees and
safety and health professionals; (7)
adopting an exemplary logging code
which recognizes the unique and site-
specific characteristics of the Pacific
Northwest logging industry; and (8)
creating innovative committees that
provide grants to identify and create
training programs for workplace safety
and health, scholarships for dependents
of workers killed or permanently
disabled in workplace accidents, and
funding to make workplace
modifications to improve safety.

Findings and Conclusions

As required by 29 CFR 1902.41, in
considering the granting of final
approval to a state plan, OSHA has
carefully and thoroughly reviewed all
information available to it on the actual
operation of the Oregon State Plan. This
information has included all previous
evaluation findings since certification of
completion of the state plan’s
developmental steps, especially data for

the period October 1, 2002 through
September 30, 2003, and information
presented in written submissions.
Findings and conclusions in each of the
areas of performance are as follows:

(1) Standards. Section 18(c)(2) of the
Act requires state plans to provide for
occupational safety and health
standards which are at least as effective
as Federal standards. See also 29 CFR
1902.3(c)(1) and 1902.4(b)(2)(i)-(ii). If
the state adopts standards that are not
identical to corresponding Federal
standards, they must be promulgated
through a procedure allowing for the
consideration of all pertinent factual
information and the participation of all
interested persons (29 CFR
1902.4(b)(2)(iii)). Additionally, the state
program must provide for prompt and
effective standards setting actions when
necessary to protect workers from new
and unforeseen hazards, e.g., via the
authority to promulgate emergency
temporary standards (29 CFR
1902.4(b)(2)(v)). State standards must
protect employees from exposure to
hazards, e.g., by requiring the use of
suitable protective equipment or
technological controls (29 CFR
1902.4(b)(2)(vii)). Standards dealing
with toxic materials or harmful physical
agents must assure that each exposed
employee will be protected throughout
his or her working life (29 CFR
1902.4(b)(2)(i)). In addition, state
standards generally must provide for
furnishing employees with appropriate
information regarding hazards in their
workplaces, e.g., through labels,
postings, and medical examinations (29
CFR 1902.4(b)(2)(vi)). Where applicable
to products distributed or used in
interstate commerce, state standards
that differ from Federal standards must
be required by compelling local
conditions and not pose an undue
burden on interstate commerce (29 CFR
1902.3(c)(2)).

In order to qualify for final state plan
approval, a state program must be found
to have adhered to its approved
procedures (29 CFR 1902.37(b)(2)), to
have timely adopted all Federal
standards or standards that are at least
as effective (29 CFR 1902.37(b)(3)), to
have interpreted and applied its
standards in a manner consistent with
the Federal program (29 CFR
1902.37(b)(4)), and to have corrected
any deficiencies resulting from
administrative or judicial challenges to
the state standards (29 CFR
1902.37(b)(5)).

Oregon’s laws and regulations,
previously approved by OSHA and
made a part of the record in this
proceeding, as written and applied, are
in accord with all of the requirements
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for state standards set out above and in
29 CFR part 1902. As documented in the
approved Oregon State Plan and
OSHA'’s evaluation findings made a part
of the record in this 18(e) determination
proceeding, and as discussed in the
December 16, 2004, notice, the Oregon
plan provides for the adoption of
standards and amendments thereto
which are either identical or equivalent
to Federal standards. And as noted in
the 18(e) Evaluation Report and
summarized in the December 16, 2004
Federal Register notice, in actual
operation Oregon has adopted standards
in a timely manner which are either
identical to or at least as effective as
Federal standards.

Although Oregon does not
automatically adopt standards which
are identical to the Federal standards, it
usually adopts Federal standards by
reference and sometimes adds state-
initiated provisions under its own
regulatory numbering system. Oregon
OSHA (“OR-OSHA”’) adopts standards
through a promulgation process that
provides notification to the public of its
intent to adopt a standard. OR—-OSHA
publishes the proposed standard in the
Secretary of State’s Bulletin, asks for
comments, and may hold hearings. After
review of all comments, appropriate
revisions are made and the standard is
formally adopted and its effective date
established. When OR-OSHA is
considering substantive standard
revisions, a committee of affected
employers, employees, and other
experts is convened to provide input
and draft language before comments are
requested from the public. Thus, OR—
OSHA'’s standards development process
is similar to Federal OSHA’s and
provides full opportunity for public
input.

Some Oregon standards and related
enforcement policies differ from their
Federal counterparts, such as the state’s
enforcement policy requiring employers
to pay for personal protective
equipment, Oregon’s additional rules for
personal protective equipment and for
explosives and blasting agents, and the
state’s different rules for air
contaminants, bloodborne pathogens
(needlestick devices), spray finishing,
concrete and masonry construction, and
fall protection in construction. Oregon
has also adopted a number of standards
which do not have Federal counterparts,
including those relating to workplace
safety committees, crane operator
training, thiram, reinforced plastics
manufacturing, ornamental tree and
shrub services, and some forest
activities (logging) requirements.

OSHA'’s monitoring has found that
OR-OSHA has interpreted and applied

its standards in a manner comparable to
the Federal program. There have been
administrative and judicial challenges
to the standards in Oregon, but they
have all been satisfactorily resolved.

Therefore, in accordance with Section
18(c)(2) of the Act and the pertinent
provisions of 29 CFR 1902.3, 1902.4 and
1902.37, OSHA finds that the Oregon
program, in actual operation, provides
for standards adoption, correction
(when found deficient), interpretation,
and application at least as effective as
the Federal program.

(2) Variances. A state plan is expected
to have authority and procedures for
granting variances comparable to the
Federal program (29 CFR
1902.4(b)(2)(iv)). The Oregon State Plan
contains such provisions in laws and
regulations which have been previously
approved by OSHA. In order to qualify
for final state plan approval, permanent
variances granted must assure
employment equally as safe and
healthful as would be provided by
compliance with the standard (29 CFR
1902.37(b)(6)). Temporary variances
granted must assure compliance as early
as possible (29 CFR 1902.37(b)(7)). As
noted in the 18(e) Evaluation Report and
the December 16, 2004 notice, Oregon
granted three permanent variances
during the 18(e) evaluation period, and
all were processed in accordance with
state procedures and the criteria in 29
CFR part 1902. During the Section 18(e)
evaluation period, no temporary
variances were granted.

Accordingly, OSHA finds that the
Oregon program is able to effectively
grant variances from its occupational
safety and health standards.

(3) Enforcement. Section 18(c)(2) of
the Act and 29 CFR 1902.3(d)(1) require
state programs to enforce standards in a
manner that is and will continue to be
at least as effective in providing safe and
healthful employment and places of
employment as the Federal program.
See also Section 18(c)(4) of the Act and
29 CFR 1902.3(g). The state must require
employer and employee compliance
with all applicable standards, rules and
orders (29 CFR 1902.3(d)(2)) and must
have the legal authority for standards
enforcement, including compulsory
process (29 CFR 1902.4(c)(2)).

The Oregon occupational safety and
health statutes and implementing
regulations, previously approved by
OSHA, establish employer and
employee compliance responsibility and
contain legal authority for standards
enforcement in terms at least as effective
as those in the Federal Act. In order to
be qualified for final approval, the state
must have adhered to all approved
procedures to ensure an at least as

effective compliance program (29 CFR
1902.37(b)(2)). The 18(e) Evaluation
Report indicates no significant lack of
adherence to such procedures.

(a) Inspections. In order to qualify for
final approval, the state program, as
implemented, must allocate sufficient
resources toward high-hazard
workplaces while providing adequate
attention to other covered workplaces
(29 CFR 1902.37(b)(8)). See also 29 CFR
1902.4(c)(2)(i). Data contained in the
18(e) Evaluation Report noted that
Oregon relies on injury and illness
claims data from the state workers’
compensation system as the primary
means to identify employers for high-
hazard, programmed safety and health
inspections. This site-specific targeting
is augmented by workers’ compensation
claim severity classifications, an
employer’s history, and other factors to
arrive at a ranking on an inspection list.
Separate lists are made for general
industry, construction, logging, and
health. Oregon’s strategic plan is
focused on reducing silica exposures,
lead in construction exposures, and fall
hazards. The state has targeted
inspections in the following industries
with high rates of injuries and illnesses:
Agriculture, construction, lumber/wood,
food/kindred products, and health care.
During the period from October 2002
through September 2003, 76% of
Oregon’s safety inspections and 44% of
health inspections were programmed.
During this period, 40% of programmed
safety inspections and 25% of
programmed health inspections
uncovered serious, willful, or repeat
violations. This is less than the
percentage of Federal programmed
inspections with serious violations;
however, state officials assert that fewer
serious violations per inspection are
expected in Oregon because of a higher
frequency of inspections, workplace
safety committee (and employer safety
and health program) requirements, and
a large consultation program. Therefore,
OSHA has concluded that the state’s
inspection targeting system is
satisfactory.

(b) Employee Notice and Participation
in Inspections. State plans must provide
for inspections in response to employee
complaints and must provide an
opportunity for employees and their
representatives to point out possible
violations through such means as
employee participation during the
inspection (29 CFR 1902.4(c)(2)(i)—(iii)).

Oregon has procedures similar to
those used by Federal OSHA for
processing and responding to
complaints and providing for employee
participation in inspections. The data
indicate that during the evaluation
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period the state was timely in
responding to employee complaints,
responding to 95% of serious safety and
health complaints by inspection within
the prescribed time frame of 5 working
days. In addition, OR-OSHA provided
complainants with timely response
letters 94% of the time. During FY 2003,
Oregon responded to 729 safety and
health complaints.

Like Federal OSHA, the state has
procedures which require that
employees have an opportunity to
participate in inspections, either
through representation on the
walkaround or through a reasonable
number of employee interviews. No
problems have been noted concerning
employee participation in Oregon
inspections.

In addition, the state plan must
provide that employees be informed of
their protections and obligations under
the Act by such means as the posting of
notices (29 CFR 1902.4(c)(2)(@iv)). Also,
the state plan must ensure that
employees have access to information
about their exposure to regulated agents
(29 CFR 1902.4(c)(vi)).

To inform employees and employers
of their protections and obligations,
Oregon requires that a poster approved
by OSHA be displayed in all covered
workplaces. Requirements for the
posting of the poster and other notices
such as citations, contests, hearings and
variance applications are set forth in the
previously approved state law and
regulations which are at least as
effective as Federal requirements.
Information about employee exposure to
regulated agents is provided through
state standards which are identical to or
at least as effective as the Federal. No
problems have been noted regarding
notice of these actions to employers and
employees. Therefore, OSHA has
concluded that the state’s performance
in this area is effective.

(c) Nondiscrimination. State plans are
expected to protect employees against
discharge or discrimination for
exercising their rights under the state’s
program. The state program must
include provisions providing for
employer sanctions and employee
confidentiality (29 CFR 1902.4(c)(2)(v)).
Section 654.062(5) of the Oregon Safe
Employment Act and state regulations
provide for discrimination protection
equivalent to that provided by Federal
OSHA. Under Oregon law, the Bureau of
Labor and Industries (BOLI) has
jurisdiction for discrimination cases.
OR-OSHA contracts with BOLI for
discrimination complaint processing. A
total of 54 complaints alleging
discrimination were investigated during
the evaluation period, four of which

were found to be meritorious. Oregon
met the 90-day time limit for completing
discrimination investigations 67% of
the time. The state’s goal is to complete
investigations within 90 days in 85% of
cases. OR-OSHA is actively working
with BOLI to improve case
determination timeliness, to ensure that
areview of the “‘prima facie” elements
is conducted for every discrimination
complaint, and to create case file
documentation whenever a decision is
made not to conduct an investigation.
The administrator of the Civil Rights
Division of BOLI has expressed BOLI’s
commitment to addressing OSHA’s
concerns. BOLI’s investigations showed
substantial improvement in FY 2004,
when 21 of 23 cases reviewed contained
“prima facie” analysis. BOLI takes
appropriate action through
administrative and court litigation on
merit cases where the employer does
not voluntarily comply with the state’s
proposed remedy. Therefore, OSHA
concludes that Oregon’s performance in
this area is satisfactory.

(d) Restraint of Imminent Danger;
Protection of Trade Secrets. A state plan
is required to provide for the prompt
restraint of imminent danger situations
(29 CFR 1902.4(c)(2)(vii)) and to provide
adequate safeguards for the protection of
trade secrets (29 CFR 1902.4(c)(2)(viii)).
The state has provisions concerning
imminent danger and protection of trade
secrets in its law, regulations, and
operations manual which are at least as
effective as the corresponding federal
provisions. Oregon has authority to
issue a red warning notice to prohibit
the use of a machine, piece of
equipment, or place of employment in
imminent danger and other situations.
Oregon responded to 59 imminent
danger complaints during the evaluation
period, 98% of the time within 24
hours. There were no Complaints About
State Program Administration (CASPAs)
filed concerning the protection of trade
secrets during the report period.

(e) Right of Entry; Advance Notice. A
state program must have a right to enter
and inspect all covered workplaces, and
a compulsory process to enforce those
rights, such that its inspection authority
is equivalent to that of Federal OSHA
(Section 18(c)(3) of the Act and 29 CFR
1902.3(e)). In addition, the state is
expected to prohibit advance notice of
inspection, allowing exceptions thereto
no broader than those provided for
under the Federal program (29 CFR
1902.3(f)). Section 654.067 of the
Oregon Safe Employment Act provides
for an inspector’s right to enter and
inspect all covered workplaces in terms
substantially identical to those in the
Federal Act. The Oregon law also

prohibits advance notice, and
implementing procedures for exceptions
to this prohibition are substantially
identical to the Federal procedures.

In order to be found qualified for final
approval, a state is expected to take
action to enforce its right of entry when
denied (29 CFR 1902.37(b)(9)) and to
adhere to its advance notice procedures.
During the evaluation period, there were
14 denials of entry. Entry was achieved
in all cases, the same as for Federal
OSHA during the period. During the
evaluation period, no advance notice of
inspections was given.

(f) Citations, Penalties, and
Abatement. A state plan is expected to
have authority and procedures for
promptly notifying employers and
employees of violations identified
during inspections, for issuing first-
instance and other sanctions against
employers found in violation of
standards, and for promptly notifying
employers of penalties (29 CFR
1902.4(c)(2)(x) and (xi)).

In order to be qualified for final
approval, the state, in actual operation,
must be found to conduct competent
inspections in accordance with
approved procedures and to obtain
adequate information to support
resulting citations (29 CFR
1902.37(b)(10)). The state must issue
citations, proposed penalties and
failure-to-abate notifications in a timely
manner (29 CFR 1902.37(b)(11)),
propose penalties for first-instance and
other violations in a manner that is at
least as effective as the Federal program
(29 CFR 1902.37(b)(12)), and ensure the
abatement of hazards (including via the
issuance of failure-to-abate notices and
appropriate penalties) (29 CFR
1902.37(b)(13)).

The Oregon plan, through its law,
regulations, and operations manual, has
established a system, similar to the
Federal program, that provides for the
prompt issuance of citations delineating
violations and establishing reasonable
abatement periods, requires the posting
of such citations for employee
information, and allows for the proposal
of appropriate penalties. In addition to
issuing citations, the state issues
“Orders to Correct.” The Order to
Correct carries no penalty but requires
abatement and may serve as the basis for
repeated and failure-to-abate violations.
Its use is limited and occurs primarily
when a small construction employer
who has failed to establish a required
safety committee agrees to implement
an “innovative” safety committee. It is
also used to require the correction of
safety and health hazards in the rare
situation when a citation cannot be
issued within 180 days and when legal
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estoppel issues interfere with issuing a
citation. Procedures for the Oregon
occupational safety and health
compliance program are set out in the
Oregon Field Inspection Reference
Manual, which has been determined to
contain policies and procedures at least
as effective as those in the Federal
compliance manual.

The 18(e) Evaluation Report notes
overall adherence by Oregon to its
inspection procedures. Oregon cited an
average of 2.9 violations per inspection.
40% of safety and 25% of health
violations were cited as serious, willful,
or repeat. The percentages of serious
safety and health violations were lower
than the comparable Federal
percentages, but state officials assert
that fewer serious violations per
inspection are expected in Oregon
because of a higher frequency of
inspections, workplace safety committee
(and employer safety and health
program) requirements, and a large
consultation program. No systemic
problems relating to violation
classification have been found. The state
continues to provide compliance
officers with specific training and
direction to ensure that violations are
properly classified. Oregon’s lapse time
from the opening conference to issuance
of a citation averaged 38 days for safety
and 74 days for health. Though the
state’s health citations lapse time was
greater than the national average of 63
days, it dropped to 69 days by the
middle of FY 2004.

Oregon’s procedures for calculating
penalties are different than OSHA’s. The
state uses lower base penalty amounts to
calculate the probability/severity-based
(gravity-based) penalty, applies different
calculations to combined or grouped
violations, and applies different
calculations for penalty adjustment
factors. Although these differences
result in lower average penalties in
Oregon ($365 for serious violations in
FY 2003), no deficiencies in program
operations attributable to these
differences were noted.

Ninety-six percent (96%) of safety
violations in Oregon had abatement
periods of fewer than 30 days, and 97%
of health violations had abatement
periods of fewer than 60 days. This
surpasses Federal performance.

Although an Oregon statute affords
employers the right to withhold the
results of voluntary safety and health
self-audits conducted by private
consultants, this self-audit privilege is
very limited, has never been invoked by
employers, and has had no negative
impact on the state’s ability to identify
and cite violations. While OSHA and
the U.S. Department of Labor believe

that a self-audit privilege is
inappropriate and unnecessary, such a
policy in Oregon, as limited, does not
present a sufficient basis for finding the
state plan deficient or for withholding
final approval status. See 69 FR 75446
(Dec. 16, 2004).

(g) Contested Cases. A state plan must
have procedures for employers to
contest citations, penalties and
abatement requirements at full
administrative or judicial hearings.
Employees must have an opportunity to
participate as parties in proceedings
resulting from an employer’s contest (29
CFR 1902.4(c)(2)(xii)). Oregon’s contest
procedures and procedures for ensuring
employees’ participation rights are
contained in the law, regulations, and
operations manual that have been made
a part of the record in this proceeding.
The Oregon plan provides for the review
of contested cases by the Workers’
Compensation Board, an independent
administrative board. Decisions of the
Board may be appealed to the Oregon
Court of Appeals. OR-OSHA had fewer
violations vacated, fewer serious
violations reclassified, and smaller
penalty reductions after appeal than
Federal OSHA during the same period.

Whenever appropriate, the state must
seek administrative and judicial review
of adverse adjudications. Additionally,
the state must take necessary and
appropriate action to correct any
deficiencies in its program which may
be caused by an adverse administrative
or judicial determination. See 29 CFR
1902.37(b)(14). There was no OR—-OSHA
appellate level contested case activity
during the evaluation period. OR—-OSHA
has had a number of appellate
challenges in prior years, and has been
successful in upholding basic employee
rights (e.g., complainant confidentiality
and participation in inspections) as well
as program authorities (e.g., inspection
targeting and expansion of inspection
scope).

(h) Enforcement Conclusion. In
summary, OSHA finds that enforcement
operations provided under the Oregon
plan are competently planned and
conducted, and are overall at least as
effective as Federal OSHA enforcement.

(4) Public Employee Program. Section
18(c)(6) of the Act requires that a state
with an approved plan maintain an
effective and comprehensive safety and
health program applicable to all
employees of public agencies of the
state and its political subdivisions. That
program must be as effective as the
standards contained in an approved
plan. 29 CFR 1902.3(j) requires that a
state’s program for public employees be
as effective as its program for private
employees covered by the plan. The

Oregon plan provides a program in the
public sector which is comparable to the
private sector program, including with
respect to the assessment of penalties
for serious violations. In Oregon, injury
and illness rates in the public sector are
comparable to private sector rates.

During the 18(e) evaluation period,
the state conducted 4.9% of its total
inspections in the public sector, and
results were comparable to the private
sector. Because Oregon’s performance in
the public sector is comparable to that
in the private sector, OSHA concludes
that the Oregon program meets the
criteria in 29 CFR 1902.3(j).

(5) Staffing and Resources. Section
18(c)(4) of the Act requires state plans
to provide the qualified personnel
necessary for the enforcement of
standards. See also 29 CFR 1902.3(h). In
accordance with 29 CFR 1902.37(b)(1),
one factor which OSHA must consider
in evaluating a plan for final approval
is whether the state has a sufficient
number of adequately trained and
competent personnel to discharge its
responsibilities under the plan.

The Oregon plan provides for 52
safety compliance officers and 28
industrial hygienists as set forth in the
Oregon FY 2003 and FY 2004 grant
applications. This staffing level exceeds
the revised “fully effective” health and
safety staffing benchmarks for Oregon of
47 safety compliance officers and meets
the benchmark of 28 industrial
hygienists approved by OSHA on
August 11, 1994 (59 FR 42493, Aug. 18,
1994). At the close of the evaluation
period, the state had 98% of safety and
96% of health compliance officer
positions filled.

Oregon staff are trained by internally
developed and conducted training
sessions as well as by courses offered
through the OSHA Training Institute.
Development plans are created annually
for each staff member to meet individual
needs. In addition, the state develops a
biennial training plan to provide a
process through which major rule
changes and shifts in technology can be
addressed division-wide.

Because Oregon has allocated
sufficient enforcement staff to meet the
revised benchmarks, and personnel are
trained and competent, the
requirements for final approval set forth
in 29 CFR 1902.37(b)(1) and in the court
order in AFL-CIO v. Marshall are being
met by the Oregon plan.

Section 18(c)(5) of the Act requires
that the state devote adequate funds to
administration and enforcement of its
standards. See also 29 CFR 1902.3(i).
Oregon has consistently provided state
matching funds well in excess of
Federal funding. In the Fiscal Year 2005
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initial grant award, the state has
provided 72.6% of the total budget for
its occupational safety and health
program. Total initial funding for the
state program in Fiscal Year 2005 is
$18,604,237. ($5,105,000 Federal,
$13,499,237 state).

As noted in the 18(e) Evaluation
Report, Oregon’s funding exceeds
Federal requirements in absolute terms;
moreover, the state allocates its
resources to the various aspects of the
program in an effective manner. On this
basis, OSHA finds that Oregon has
provided sufficient funding and
resources for the various activities
carried out under the plan.

(6) Records and Reports. State plans
must assure that employers submit
reports to the Secretary in the same
manner as if the plan were not in effect
(Section 18(c)(7) of the Act and 29 CFR
1902.3(k)). The plan must also provide
assurance that the designated agency
will make reports to the Secretary in
such form and containing such
information as the Secretary may from
time to time require (section 18(c)(8) of
the Act and 29 CFR 1902.3(1)).

Oregon employer recordkeeping
requirements are identical to those of
Federal OSHA (including all recent
Federal revisions) with regard to the
recording and reporting of injuries,
illnesses and fatalities, although they
differ in other areas. The state
participates in the BLS Annual Survey
of Occupational Injuries and Illnesses
and the Census of Fatal Occupational
Injuries. Oregon OSHA has elected not
to participate in the OSHA Data
Initiative, but has access to workers’
compensation claims rates for employer-
specific injury/illness information. The
state participates and has assured its
continuing participation with OSHA in
the Integrated Management Information
System (IMIS) as a means of providing
reports on its activities to OSHA.

For the foregoing reasons, OSHA finds
that Oregon has met the requirements of
sections 18(c)(7) and (8) of the Act on
employer and state reports to the
Secretary.

(7) Voluntary Compliance. A state
plan is required to undertake programs
to encourage voluntary compliance by
employers and employees (29 CFR
1902.4(c)(2)(xiii)). Oregon operates an
on-site consultation program funded
under Section 21(d) of the Act which is
separate from its OSHA-approved state
plan. This program provides
consultation services to private sector
employers focusing on small, high
hazard employers. Two safety and two
health positions are allocated for Oregon
under this contract. During the
evaluation period, Oregon’s 21(d)

consultants conducted 130 visits of
which 93 were health consultations and
37 were safety consultations. These
consultants played an important role in
the implementation of a required
employer recognition and exemption
program by participating with state-
funded consultants in 28 Safety and
Health Achievement Recognition
Program (SHARP) evaluation teams
during the evaluation period.

Oregon provides additional
consultative services to public and
private employers with 19 safety and 13
health consultants that are 100% state-
funded. (About 13% of OR-OSHA’s
annual consultations are conducted in
the public sector.) This large state-
funded consultation program does not
make referrals to enforcement and does
not require the posting of hazards and
therefore the private sector aspect of this
program is not considered part of the
approved state plan. It is evaluated to
assure that it does not have a negative
impact on the mandated state program
activities. The state believes that this
program has added to the overall
effectiveness of OR-OSHA and, to date,
no negative impact on the Oregon State
Plan has been identified.

OR-OSHA’s Web site offers an
extensive inventory of training
opportunities: on-line registration for a
large variety of workshop classes, on-
line training modules for Hispanic
workers and for loggers, classes jointly
developed with labor and the
construction industry, and on-line
interactive courses. On-line compliance
assistance resources include a Spanish-
English Dictionary of Occupational
Safety and Health Terms, technical
publications in Spanish, training
materials, and an ergonomics Web page.
OR-OSHA also offers special assistance
for small businesses, including “brown
bag” safety and health program
workshops and on-line resources.
During FY 2003, 14,927 participants,
including 6,286 from five targeted
industries, attended OR—OSHA training
sessions and conferences.

Oregon’s employer recognition
programs include Voluntary Protection
Programs, with 7 certified sites, and its
Safety and Health Achievement
Recognition Program (SHARP), with 82
sites (and 84 additional employers
working towards SHARP). OR-OSHA
also has 20 partnerships, alliances and
other cooperative agreements.

Accordingly, OSHA finds that Oregon
has established and is administering an
effective voluntary compliance program.

(8) Injury/Illness Rates. As a factor in
its section 18(e) determination, OSHA
must consider whether the Bureau of
Labor Statistics’ annual occupational

safety and health survey and other
available Federal and state
measurements of program impact on
worker safety and health indicate that
trends in worker safety and health
injury and illness rates under the state
program compare favorably with those
under the Federal program. See 29 CFR
1902.37(b)(15). Although Oregon’s
injury/illness rates are somewhat higher
than the national rates, they have
declined steadily during the past
decade, at a rate greater than the
national experience. Oregon’s lost
workday case incidence rate declined
from 5.6 in 1988 to 3.2 in 2001, while
the national rate declined from 4.0 in
1989 to 2.8 in 2001. Oregon’s lost
workday case rate has declined by 43%
while the national rate has declined by
30%. Oregon’s lost workday case rate
for the private sector remained at 3.2 for
2001 and 2002, slightly higher than the
national rate of 2.8 for both years.
Oregon’s total case rate was also slightly
higher than the national rate in both
2001 (6.2 vs. 5.7 national) and 2002 (6.0
vs. 5.3 national), but in 2003 moved
closer to the national rate when
Oregon’s rate declined 6.7% (5.6 vs. 5.0
national). (Injury-illness data for 2002
and 2003 are not directly comparable to
2001 or prior years due to a change in
OSHA'’s recordkeeping requirements.)

In construction, Oregon’s lost
workday case rate dropped from 4.3 in
1999 and 2000 to 3.8 in 2001, remaining
below the national rate for all three
years, but was slightly higher than the
national rate in 2002 (4.0 Oregon vs. 3.8
national). In manufacturing, Oregon’s
lost workday case rate was 4.3 in 2001,
slightly higher than the 4.1 national
rate, while in 2002 Oregon’s rate of 4.1
was identical to the national. Oregon’s
lost workday case rate for public sector
employment was 2.9 in 2001 and 3.1 in
2002, still comparing favorably to its 3.2
private sector rate. Oregon’s number of
accepted disabling workers’
compensation claims has also declined
steadily over the past decade, from
31,530 in 1994 to 23,482 in 2002, and
the accepted disabling claims rate
declined from 1.7 in 1998 to 1.5 in 2002.

OSHA finds that during the
evaluation period trends in worker
injury and illness in Oregon were
comparable to those in states with
federal enforcement.

Decision

OSHA has carefully reviewed the
record developed during the above
described proceedings, including all
comments received thereon. The present
Federal Register document sets forth
the findings and conclusions resulting
from this review.
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In light of all the facts presented on
the record, the Assistant Secretary has
determined that, with the exception of
the issue of temporary labor camps in
agriculture, general industry,
construction and logging, the Oregon
State Plan for occupational safety and
health, which has been monitored for at
least one year subsequent to
certification, is in actual operation at
least as effective as the Federal program
and meets the statutory criteria for state
plans in Section 18(e) of the Act and
implementing regulations at 29 CFR part
1902. Accordingly, the Oregon State
Plan, with the exception of temporary
labor camps, is hereby granted final
approval under Section 18(e) of the Act
and implementing regulations at 29 CFR
part 1902, effective May 12, 2005.

Under this 18(e) determination,
Oregon will be expected to maintain a
state program which will continue to be
at least as effective as operations under
the Federal program in protecting
employee safety and health at covered
workplaces. This requirement includes
submitting all required reports to the
Assistant Secretary as well as
submitting plan supplements
documenting state-initiated program
changes, changes required in response
to adverse evaluation findings, and
responses to mandatory Federal
program changes. In addition, Oregon
must continue to allocate sufficient
safety and health enforcement staff to
meet the benchmarks for state
compliance staffing established by the
Department of Labor, or any revision to
those benchmarks.

Effect of Decision

The determination that the criteria set
forth in Section 18(c) of the Act and 29
CFR part 1902 are being applied in
actual operations under the Oregon plan
terminates OSHA authority for federal
enforcement of its standards in Oregon
with respect to those issues covered
under the state plan (with the exception
of temporary labor camps in agriculture,
general industry, construction and
logging). Section 18(e) provides that
upon making this determination “the
provisions of sections 5(a)(2), 8 (except
for the purpose of carrying out
subsection (f) of this section), 9, 10, 13,
and 17 * * * shall not apply with
respect to any occupational safety and
health issues covered under the plan,
but the Secretary may retain jurisdiction
under the above provisions in any
proceeding commenced under section 9
or 10 before the date of determination.”

Accordingly, with the exception of
temporary labor camps, Federal
authority over worksites covered by the
Oregon State Plan is relinquished, as of

the effective date of this determination,
with respect to the issuance of citations
for violations of OSHA standards
(Sections 5(a)(2) and 9); the conduct of
inspections (except those necessary to
conduct evaluations of the plan under
Section 18(f), and other inspections,
investigations or proceedings necessary
to carry out Federal responsibilities
which are not specifically preempted by
section 18(e)) (Section 8); the conduct of
enforcement proceedings in contested
cases (Section 10); proceedings to
correct imminent dangers (Section 13);
and the proposal of civil penalties and
the initiation of criminal proceedings
for violations of the Act (Section 17).
Because this 18(e) determination does
not cover temporary labor camps, this
action will not result in any change to
present Federal enforcement authority
at those sites.

Federal authority under provisions of
the Act not listed in section 18(e) is
unaffected by this determination. Thus,
for example, the Assistant Secretary
retains authority under section 11(c) of
the Act with regard to complaints
alleging discrimination against
employees because of the exercise of
any right afforded to the employee by
the Act, although such complaints may
be initially referred to the state for
investigation. Any proceeding initiated
by OSHA under sections 9 and 10 of the
Act prior to the date of this final
determination remain under Federal
jurisdiction. The Assistant Secretary
also retains authority under section 6 of
the Act to promulgate, modify or revoke
occupational safety and health
standards which address the working
conditions of all employees, including
those in states which have received an
affirmative 18(e) determination. In the
event that a state’s 18(e) status is
subsequently withdrawn and Federal
authority reinstated, all Federal
standards, including any standards
promulgated or modified during the
18(e) period, would be federally
enforceable in the state.

In accordance with section 18(e), this
determination relinquishes Federal
OSHA authority with regard to
occupational safety and health issues
covered by the Oregon plan (except for
temporary labor camps), but OSHA
retains full authority over issues which
are not subject to state enforcement
under the plan. Thus, for example,
Federal OSHA retains its authority to
enforce all provisions of the Act, and all
Federal standards, rules or orders, as
applicable to the safety or health of
employees in private sector
establishments on Indian reservations
and tribal trust lands, including tribal
and Indian-owned enterprises; Federal

agencies; the U.S. Postal Service and its
contractors; contractors on U.S. military
reservations, except those working on
U.S. Army Corps of Engineers dam
construction projects; and private sector
maritime employment on or adjacent to
navigable waters, including shipyard
operations and marine terminals. These
employers remain subject to Federal
OSHA jurisdiction. In addition, Federal
OSHA may subsequently initiate the
exercise of jurisdiction over any issue
(hazard, industry, geographical area,
operation or facility) for which the state
is unable to provide effective coverage
for reasons which OSHA determines are
not related to the required performance
or structure of the state plan.

As provided by section 18(f) of the
Act, the Assistant Secretary will
continue to evaluate the manner in
which the state is carrying out its plan.
Section 18(f) and regulations at 29 CFR
part 1955 provide procedures for the
withdrawal of Federal approval should
the Assistant Secretary find that the
state has subsequently failed to comply
with any provision or assurance
contained in the plan. Additionally, the
Assistant Secretary may initiate
proceedings to revoke an 18(e)
determination and reinstate concurrent
Federal authority under procedures set
forth in 29 CFR 1902.47, et seq., if the
Assistant Secretary’s evaluations show
that the state has substantially failed to
maintain a program which is at least as
effective as operations under the Federal
program, or if the state does not submit
program change supplements to the
Assistant Secretary as required by 29
CFR part 1953. See 29 CFR
1902.43(a)(4).

Explanation of Changes to 29 CFR Part
1952

29 CFR part 1952 contains, for each
state having an approved plan, a
Subpart generally describing the plan
and setting forth the Federal approval
status of the plan. 29 CFR 1902.43(a)(3)
requires that notices of affirmative 18(e)
determinations be accompanied by
changes to part 1952 reflecting the final
approval decision. This notice makes
changes to subpart D of part 1952 to
reflect the final approval of the Oregon
plan.

The table of contents for part 1952,
subpart D, has been revised to reflect the
following changes:

A new Section 1952.104, Final
approval determination, which formerly
was reserved, has been added to reflect
the determination granting final
approval of the plan. This section
contains a more accurate description of
the current scope of the plan than the
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one contained in the initial approval
decision.

Section 1952.105, Level of Federal
enforcement, has been revised to reflect
the state’s 18(e) status. This replaces the
former description of the relationship of
state and Federal enforcement under an
Operational Status Agreement
voluntarily suspending Federal
enforcement authority, which was
entered into on January 23, 1975.
Section 1952.105 describes the issues
over which Federal authority has been
terminated, and the issues for which it
has been retained in accordance with
the discussion of the effects of the 18(e)
determination set forth earlier in the
present Federal Register notice.

Regulatory Flexibility Act

OSHA certifies pursuant to the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) that this
determination will not have a
significant economic impact on a
substantial number of small entities.
Final approval would not place small
employers in Oregon under any new or
different requirements, nor would any
additional burden be placed upon the
state government beyond the
responsibilities already assumed as part
of the approved plan.

Federalism

Executive Order 13132, “Federalism”
(64 FR 43255, Aug. 10, 1999),
emphasizes consultation between
Federal agencies and the states and
establishes specific review procedures
the Federal government must follow as
it carries out policies which affect state
or local governments. OSHA has
included in the Supplementary
Information section of today’s final
approval decision a detailed
explanation of the relationship between
Federal OSHA and the state plan states
under the Occupational Safety and
Health Act. Although it appears that the
specific consultation procedures
provided in section 6 of Executive Order
13132 are not mandatory for final
approval decisions under the Act
because they neither impose a burden
upon the state nor involve preemption
of any state law, OSHA has nonetheless
consulted extensively with Oregon
throughout the period of 18(e)
evaluation. OSHA has reviewed the
Oregon final approval decision
proposed today, and believes it is
consistent with the principles and
criteria set forth in the Executive Order.

This document was prepared under
the direction of Jonathan L. Snare,
Acting Assistant Secretary of Labor for
Occupational Safety and Health. It is
issued under Section 18 of the

Occupational Safety and Health Act of
1970, 84 Stat. 1608 (29 U.S.C. 667); 29
CFR part 1902; and Secretary of Labor’s
Order No. 5-2002 (67 FR 65008, Oct. 22,
2002).

List of Subjects in 29 CFR Part 1952

Intergovernmental relations, Law
enforcement, Occupational safety and
health, Occupational Safety and Health
Administration, Reporting and
recordkeeping requirements.

Signed at Washington, DG, this 2nd day of
May, 2005.
Jonathan L. Snare,
Acting Assistant Secretary.

m Part 1952 of 29 CFR is hereby amended
as follows:

PART 1952—[AMENDED]

m 1. The authority citation of part 1952
is revised to read as follows:

Authority: Section 18 of the OSH Act (29
U.S.C. 667), 29 CFR part 1902, and Secretary
of Labor’s Order No. 5-2002 (67 FR 65008).

Subpart D—Oregon

m 2. Anew §1952.104 is added to read
as follows:

§1952.104 Final approval determination.

(a) In accordance with Section 18(e) of
the Act and procedures in 29 CFR Part
1902, and after determination that the
state met the “fully effective”
compliance staffing benchmarks as
revised in 1994 in response to a court
order of the United States District Court
for the District of Columbia in AFL-CIO
v. Marshall, (C.A. No. 74—-406), and was
satisfactorily providing reports to OSHA
through participation in the Federal-
state Integrated Management
Information System, the Assistant
Secretary evaluated actual operations
under the Oregon State Plan for a period
of at least one year following
certification of completion of
developmental steps. Based on an 18(e)
Evaluation Report covering the period
October 1, 2002 through September 30,
2003, and after opportunity for public
comment, the Assistant Secretary
determined that, in operation, Oregon’s
occupational safety and health program
(with the exception of temporary labor
camps in agriculture, general industry,
construction and logging) is at least as
effective as the Federal program in
providing safe and healthful
employment and places of employment
and meets the criteria for final state plan
approval in Section 18(e) of the Act and
implementing regulations at 29 CFR part
1902. Accordingly, under Section 18(e)
of the Act, the Oregon State Plan was
granted final approval and concurrent

Federal enforcement authority was
relinquished for all worksites covered
by the plan (with the exception of
temporary labor camps in agriculture,
general industry, construction and
logging), effective May 12, 2005.

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Oregon. The
plan does not cover private sector
establishments on Indian reservations
and tribal trust lands, including tribal
and Indian-owned enterprises; Federal
agencies; the U.S. Postal Service and its
contractors; contractors on U.S. military
reservations, except those working on
U.S. Army Corps of Engineers dam
construction projects; and private sector
maritime employment on or adjacent to
navigable waters, including shipyard
operations and marine terminals.

(c) Oregon is required to maintain a
state program which is at least as
effective as operations under the Federal
program; to submit plan supplements in
accordance with 29 CFR part 1953; to
allocate sufficient safety and health
enforcement staff to meet the
benchmarks for state staffing established
by the U.S. Department of Labor, or any
revisions to those benchmarks; and, to
furnish such reports in such form as the
Assistant Secretary may from time to
time require.

m 3. Section 1952.105 is revised to read
as follows:

§1952.105 Level of Federal enforcement.
(a) As a result of the Assistant
Secretary’s determination granting final
approval to the Oregon State Plan under
Section 18(e) of the Act, effective May
12, 2005, occupational safety and health
standards which have been promulgated
under Section 6 of the Act (with the
exception of those applicable to
temporary labor camps in agriculture,
general industry, construction and
logging) do not apply with respect to
issues covered under the Oregon plan.
This determination also relinquishes
concurrent Federal OSHA authority to
issue citations for violations of such
standards under Sections 5(a)(2) and 9
of the Act; to conduct inspections and
investigations under Section 8 (except
those necessary to evaluate the plan
under Section 18(f) and other
inspections, investigations, or
proceedings necessary to carry out
Federal responsibilities not specifically
preempted by Section 18(e)); to conduct
enforcement proceedings in contested
cases under Section 10; to institute
proceedings to correct imminent
dangers under Section 13; and to
propose civil penalties or initiate
criminal proceedings for violations of
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the Act under Section 17. The Assistant
Secretary retains jurisdiction under the
above provisions in any proceeding
commenced under Section 9 or 10
before the effective date of the 18(e)
determination. The Operational Status
Agreement, effective January 23, 1975,
and as amended, effective December 12,
1983 and November 27, 1991, is
superseded by this action, except that it
will continue to apply to temporary
labor camps in agriculture, general
industry, construction and logging.

(b)(1) In accordance with Section
18(e), final approval relinquishes
Federal OSHA authority with regard to
occupational safety and health issues
covered by the Oregon plan (with the
exception of temporary labor camps in
agriculture, general industry,
construction and logging). OSHA retains
full authority over issues which are not
subject to state enforcement under the
plan. Thus, Federal OSHA retains its
authority relative to:

(i) Standards in the maritime issues
covered by 29 CFR parts 1915, 1917,
1918, and 1919 (shipyards, marine
terminals, longshoring, and gear
certification), and enforcement of
general industry and construction
standards (29 CFR parts 1910 and 1926)
appropriate to hazards found in these
employments, which have been
specifically excluded from coverage
under the plan. This includes:
Employment on the navigable waters of
the U.S.; shipyard and boatyard
employment on or immediately adjacent
to the navigable waters—including
floating vessels, dry docks, graving
docks and marine railways—from the
front gate of the work site to the U.S.
statutory limits; longshoring, marine
terminal and marine grain terminal
operations, except production or
manufacturing areas and their storage
facilities; construction activities
emanating from or on floating vessels on
the navigable waters of the U.S.;
commercial diving originating from an
object afloat a navigable waterway; and
all other private sector places of
employment on or adjacent to navigable
waters whenever the activity occurs on
or from the water;

(ii) Enforcement of occupational
safety and health standards at all private
sector establishments, including tribal
and Indian-owned enterprises, on all
Indian and non-Indian lands within the
currently established boundaries of all
Indian reservations, including the Warm
Springs and Umatilla reservations, and
on lands outside these reservations that
are held in trust by the Federal
government for these tribes. (Businesses
owned by Indians or Indian tribes that
conduct work activities outside the

tribal reservation or trust lands are
subject to the same jurisdiction as non-
Indian owned businesses.);

(iii) Enforcement of occupational
safety and health standards at worksites
located within Federal military
reservations, except private contractors
working on U.S. Army Corps of
Engineers dam construction projects,
including reconstruction of docks or
other appurtenances;

(iv) Enforcement of occupational
safety and health standards with regard
to all Federal government employers
and employees; and the U.S. Postal
Service (USPS), including USPS
employees, and contract employees and
contractor-operated facilities engaged in
USPS mail operations.

(2) In addition, any hazard, industry,
geographical area, operation or facility
over which the state is unable to
effectively exercise jurisdiction for
reasons which OSHA determines are not
related to the required performance or
structure of the plan shall be deemed to
be an issue not covered by the state plan
which has received final approval, and
shall be subject to Federal enforcement.
Where enforcement jurisdiction is
shared between Federal and state
authorities for a particular area, project,
or facility, in the interest of
administrative practicability Federal
jurisdiction may be assumed over the
entire project or facility. In any of the
aforementioned circumstances, Federal
enforcement authority may be exercised
after consultation with the state
designated agency.

(c) Federal authority under provisions
of the Act not listed in Section 18(e) is
unaffected by final approval of the
Oregon State Plan. Thus, for example,
the Assistant Secretary retains authority
under Section 11(c) of the Act with
regard to complaints alleging
discrimination against employees
because of the exercise of any right
afforded to the employee by the Act,
although such complaints may be
referred to the state for investigation.
The Assistant Secretary also retains
authority under Section 6 of the Act to
promulgate, modify or revoke
occupational safety and health
standards which address the working
conditions of all employees, including
those in states which have received an
affirmative 18(e) determination,
although such standards may not be
federally applied. In the event that the
state’s 18(e) status is subsequently
withdrawn and Federal authority
reinstated, all Federal standards,
including any standards promulgated or
modified during the 18(e) period, would
be federally enforceable in that state.

(d) As required by Section 18(f) of the
Act, OSHA will continue to monitor the
operations of the Oregon state program
to assure that the provisions of the state
plan are substantially complied with
and that the program remains at least as
effective as the Federal program. Failure
by the state to comply with its
obligations may result in the suspension
or revocation of the final approval
determination under Section 18(e),
resumption of Federal enforcement,
and/or proceedings for withdrawal of
plan approval.

[FR Doc. 05-9321 Filed 5-11-05; 8:45 am]
BILLING CODE 4510-26—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-05-013]
RIN 1625-AA00

Safety Zones; Fireworks Displays
Within the Fifth Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard will
establish 34 permanent safety zones for
fireworks displays at various locations
within the geographic boundary of the
Fifth Coast Guard District. This action is
necessary to protect the life and
property of the maritime public from the
hazards posed by fireworks displays.
Entry into or movement within these
zones during the enforcement periods is
prohibited without approval of the
appropriate Captain of the Port.

DATES: This rule is effective June 13,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05—-05—-013 and are available
for inspection or copying at Commander
(0oax), Fifth Coast Guard District, Room
119, 431 Crawford Street, Portsmouth,
Virginia 23704-5004, between 9 a.m.
and 2 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis Sens, Project Manager, Auxiliary
and Recreational Boating Safety Branch,
at (757) 398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 31, 2005, we published a
notice of proposed rulemaking (NPRM)



24956

Federal Register/Vol. 70, No. 91/ Thursday, May 12, 2005/Rules and Regulations

entitled Safety Zones; Fireworks
Displays Within the Fifth Coast Guard
District in the Federal Register (70 FR
16463). We received one letter
commenting on the proposed rule. No
public meeting was requested, and none
was held.

Background and Purpose

The Coast Guard will establish 34
permanent safety zones that will be
enforced for fireworks displays
occurring throughout the year that are
held on an annual basis and normally
held in one of 34 locations. The 34
locations are: Patuxent River Solomons
Island, MD; Middle River, MD;
Northeast River, MD; Potomac River,
Charles County, MD; Baltimore Inner
Harbor, Patapsco River, MD; Northwest
Harbor (Western Section), Patapsco
River, MD; Northwest Harbor (East
Channel), Patapsco River, MD;
Washington Channel, Upper Potomac
River, Washington, DC; Dukeharts
Channel, Potomac River, Coltons Point,
MD; Severn River and Spa Creek,
Annapolis, MD; Miles River, St.
Michaels, MD; Chesapeake Bay,
Chesapeake Beach, MD; Choptank River,
Cambridge, MD; Chester River, Kent
Island Narrows, MD; Atlantic Ocean,
Ocean City, MD; Isle of Wight Bay, MD;
Assawoman Bay, Fenwick Island, MD;
Atlantic Ocean, Rehoboth Beach, DE;
Indian River Bay, DE; Little Egg Harbor,
NJ; Barnegat Bay, NJ; Delaware Bay,
North Cape May, NJ; Delaware River,
Philadelphia, PA; Morehead City Harbor
Channel, Morehead City, NC; Green
Creek and Smith Creek, Oriental, NC;
Pamlico River, Washington, NC; Neuse
River, New Bern, NC; Cape Fear River,
Southport, NC; Cape Fear River,
Wilmington, NC; Upper Potomac River,
Alexandria, VA; Potomac River, Prince
William County, VA; Chincoteague
Channel, Chincoteague, VA; Atlantic
Ocean, Virginia Beach, VA; and
Elizabeth River, Southern Branch,
Norfolk, VA. The Coast Guard received
over 50 applications in these areas
between January 2004 and January 2005.
Previously a temporary safety zone was
typically established on an emergency
basis for each display.

Each year organizations in the Fifth
Coast Guard District sponsor fireworks
displays in the same general location
and time period. Each event uses a barge
or an on-shore site as the fireworks
launch platform. A safety zone is used
to control vessel movement within a
specified distance surrounding the
launch platforms to ensure the safety of
persons and property. Coast Guard
personnel on scene will allow persons
within the safety zone if conditions
permit. The Coast Guard will publish

notices in the Federal Register if an
event sponsor reported a change to the
listed event venue or date. Coast Guard
Captains of the Port will give notice of
the enforcement of each safety zone by
all appropriate means to provide the
widest publicity among the affected
segments of the public. This will
include publication in the Local Notice
to Mariners and Marine Information
Broadcasts. Marine information and
facsimile broadcasts may also be made
for these events, beginning 24 to 48
hours before the event is scheduled to
begin, to notify the public. Fireworks
barges or launch sites on land used in
the locations stated in this rulemaking
will also have a sign on the port and
starboard side of the barge or mounted
on a post 3 feet above ground level
when on land and facing the water
labeled “FIREWORKS—DANGER—
STAY AWAY”. This will provide on
scene notice that the safety zone is or
will be enforced on that day. This notice
will consist of a diamond shaped sign
4 foot by 4 foot with a 3-inch orange
retro-reflective border. The word
“DANGER” shall be 10 inch black block
letters centered on the sign with the
words “FIREWORKS” and “STAY
AWAY” in 6 inch black block letters
placed above and below the word
“DANGER” respectively on a white
background. There will also be a Coast
Guard patrol vessel on scene 30 minutes
before the display is scheduled to start
until 30 minutes after its completion to
enforce the safety zone.

The enforcement period for these
safety zones is from 5:30 p.m. (e.s.t.) to
1 a.m. (e.s.t.). However, vessels may
enter, remain in, or transit through these
safety zones during this timeframe if
authorized by the Captain of the Port or
designated Coast Guard patrol personnel
on scene, as provided for in 33 CFR
165.23.

This rule is to provide for the safety
of life on navigable waters during the
event.

Discussion of Comments and Changes

One letter was received commenting
on this rule. The comments in the letter
indicated that the costs of the signs that
provide on scene notice with the words
“FIREWORKS” “DANGER” “STAY
AWAY” would be prohibitive to
fireworks production companies.
Additionally, the comments indicated
that the fireworks signs would bring
undue attention to the presence of
explosives in a particular area. The
Coast Guard considers the cost
associated to comply with this
regulation fair and reasonable to ensure
a safe event. The cost estimate provided
in the comments significantly overstated

the actual cost of signage required by
this rule. The signs required by this rule
will be posted only on the days this rule
is enforced, which will not cause undue
attention to the presence of explosives
in the area. This rule’s objective is to
provide mariners on scene notice and
clearly establish safety zones by using
highly visible signs to ensure boating
traffic stays well clear of designated
fireworks fall out areas. No change was
made to this regulation as a result of the
comments received.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

This finding is based on the short
amount of time that vessels would be
restricted from the zones, and the small
zone sizes positioned in low vessel
traffic areas. Vessels would not be
precluded from getting underway, or
mooring at any piers or marinas
currently located in the vicinity of the
safety zones. Advance notifications
would also be made to the local
maritime community by issuing Local
Notice to Mariners. Marine information
and facsimile broadcasts may also be
made to notify the public. Additionally,
the Coast Guard anticipates that these
safety zones will only be enforced 2 to
3 times per year.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule will effect the following
entities some of which may be small
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entities: The owners and operators of
vessels intending to transit or anchor in
the safety zones during the times these
zones are enforced.

These safety zones will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The enforcement
period will be short in duration and in
many of the zones vessels can transit
safely around the safety zones.
Generally, blanket permission to enter,
remain in, or transit through these safety
zones will be given except during the
period that the Coast Guard patrol
vessel is present. Before the
enforcement period, we will issue
maritime advisories widely.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think
it qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact 1-888—REG—
FAIR (1-888-734—3247). The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321—4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This rule fits the
category selected from paragraph (34)(g),
as it would establish 34 safety zones.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination’ are available
in the docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether the rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.

Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
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107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 2. Add § 165.506 to read as follows:

§165.506 Safety Zones; Fifth Coast Guard
District Fireworks Displays.

(a) Locations. (1) Patuxent River,
Solomons Island, MD, Safety Zone. All
waters of Patuxent River within a 300
yard radius of the fireworks barge in an
area bound by the following points:
38°19'42” N, 076°28’02” W; thence to
38°1926” N, 076°28"18” W; thence to
38°18’48” N, 076°27’42” W; thence to
38°19°06” N 076°27’25” W; (Datum NAD
1983), thence to the point of origin,
located near Solomons Island, MD.

(2) Middle River, Baltimore County,
MD, Safety Zone. All waters of the
Middle River within a 300 yard radius
of the fireworks barge in approximate
position 39°17°45” N, 076°23'49” W
(Datum NAD 1983), approximately 300
yards east of Rockaway Beach, near
Turkey Point.

(3) Northeast River, North East, MD,
Safety Zone. All waters of the Northeast
River within a 300 yard radius of the
fireworks barge in approximate position
39°3526” N, 075°57°00” W (Datum NAD
1983), approximately 400 yards south of
North East Community Park.

(4) Potomac River, Charles County,
MD, Safety Zone. All waters of the
Potomac River within a 250 yard radius
of the fireworks barge in approximate
position 38°20’30” N, 077°14’30” W
(Datum NAD 1983), located near
Fairview Beach, Virginia.

(5) Baltimore Inner Harbor, Patapsco
River, MD, Safety Zone. All waters of
the Patapsco River within a 150 yard
radius of the fireworks barge in
approximate position 39°16’55” N,
076°36’17” W (Datum NAD 1983),
located at the entrance to Baltimore
Inner Harbor, approximately 150 yards
southwest of pier 6.

(6) Northwest Harbor, (Western
Section) Patapsco River, MD, Safety
Zone. All waters of the Patapsco River
within a 250 yard radius of the
fireworks barge in approximate position
39°16”37” N, 076°35’54” W (Datum NAD
1983), located near the western end of
Northwest Harbor.

(7) Northwest Harbor (East Channel),
Patapsco River, MD, Safety Zone. All
waters of the Patapsco River within a
300 yard radius of the fireworks barge
in approximate position 39°15’55” N,
076°34’35” W (Datum NAD 1983),
located adjacent to the East Channel of
Northwest Harbor.

(8) Washington Channel, Upper
Potomac River, Washington, DC, Safety
Zone. All waters of the Upper Potomac
River within a 150 yard radius of the
fireworks barge in approximate position

38°52°09” N, 077°01'13” W (Datum NAD
1983), located within the Washington
Channel in Washington Harbor, DC.

(9) Dukeharts Channel, Potomac
River, MD, Safety Zone. All waters of
the Potomac River within a 150 yard
radius of the fireworks barge in
approximate position 38°1348” N,
076°4437” W (Datum NAD 1983),
located adjacent to Dukeharts Channel
near Coltons Point, Maryland.

(10) Severn River and Spa Creek,
Annapolis, MD, Safety Zone. All waters
of the Severn River and Spa Creek
within an area bounded by a line drawn
from 38°58’39.6” N, 076°28°49” W;
thence to 38°58’41” N, 076°28"14” W;
thence to 38°59°01” N, 076°28’37” W;
thence to 38°58’57” N, 076°28'40” W
(Datum NAD 1983), located near the
entrance to Spa Creek in Annapolis,
Maryland.

(11) Miles River, St. Michaels, MD,
Safety Zone. All waters of the Miles
River within a 200 yard radius of the
fireworks barge in approximate position
38°4742” N, 076°12’23” W (Datum NAD
1983), located near the waterfront of St.
Michaels, Maryland.

(12) Chesapeake Bay, Chesapeake
Beach, MD, Safety Zone. All waters of
the Chesapeake Bay within a 150 yard
radius of the fireworks barge in
approximate position 38°41’33” N,
076°3148” W (Datum NAD 1983),
located near Chesapeake Beach,
Maryland.

(13) Choptank River, Cambridge, MD,
Safety Zone. All waters of the Choptank
River within a 300 yard radius of the
fireworks launch site at Great Marsh
Point, located at 38°35’06” N, 076°0446”
W (Datum NAD 1983).

(14) Chester River, Kent Island
Narrows, MD, Safety Zone. All waters of
the Chester River within a 250 yard
radius of the fireworks barge in
approximate position 38°58’51.6” N,
076°14'49.8” W (Datum NAD 1983),
approximately 500 yards west of the
northern approach to Kent Island
Narrows channel.

(15) Atlantic Ocean, Ocean City, MD,
Safety Zone. All waters of the Atlantic
Ocean in an area bound by the following
points: 38°19’39.9” N, 075°05’03.2” W;
thence to 38°19'36.7” N, 075°04’53.5” W;
thence to 38°19'45.6” N, 075°04'49.3” W;
thence to 38°19°49.1” N, 075°05700.5” W;
(Datum NAD 1983), thence to point of
origin. The size of the proposed zone
extends approximately 300 yards
offshore from the fireworks launch area
located at the High Water mark on the
beach.

(16) Isle of Wight Bay, Ocean City,
MD, Safety Zone. All waters of Isle of
Wight Bay within a 350 yard radius of
the fireworks barge in approximate

position 38°22’32” N, 075°04’30” W
(Datum NAD 1983).

(17) Assawoman Bay, Fenwick
Island—Ocean City, MD, Safety Zone.
All waters of Assawoman Bay within a
360 yard radius of the fireworks launch
location on the pier at the West end of
Northside Park, in approximate position
38°25’57.6” N, 075°03’55.8” W (Datum
NAD 1983).

(18) Atlantic Ocean, Rehoboth Beach,
DE, Safety Zone. All waters of the
Atlantic Ocean within a 360 yard radius
of the fireworks barge in approximate
position 38°43’01.2” N, 075°04’21” W
(Datum NAD 1983), approximately 400
yards east of Rehoboth Beach, DE.

(19) Indian River Bay, DE, Safety
Zone. All waters of the Indian River Bay
within a 360 yard radius of the
fireworks launch location on the pier in
approximate position 38°36’42” N,
075°08’18” W (Datum NAD 1983), about
700 yards east of Pots Net Point, DE.

(20) Little Egg Harbor, Parker Island,
NJ, Safety Zone. All waters of Little Egg
Harbor within a 500 yard radius of the
fireworks barge in approximate position
39°34’18” N, 074°14’43” W (Datum NAD
1983), approximately 100 yards north of
Parkers Island.

(21) Barnegat Bay, Ocean Township,
NJ, Safety Zone. All waters of Barnegat
Bay within a 500 yard radius of the
fireworks barge in approximate position
39°4733” N, 074°10’46” W (Datum NAD
1983).

(22) Delaware Bay, North Cape May,
NJ, Safety Zone. All waters of the
Delaware Bay within a 500 yard radius
of the fireworks barge in approximate
position 38°58’00” N, 074°58730” W
(Datum NAD 1983).

(23) Delaware River, Philadelphia,
PA, Safety Zone. All waters of Delaware
River, adjacent to Penns Landing,
Philadelphia, PA, bounded from
shoreline to shoreline, bounded on the
south by a line running east to west
from points along the shoreline at
39°56”31.2” N, 075°08°28.1” W; thence to
39°56'29.1” N, 075°07’56.5” W, and
bounded on the north by the Benjamin
Franklin Bridge, (Datum NAD 1983).

(24) Morehead City Harbor Channel,
NC, Safety Zone. All waters of
Morehead City Harbor Channel that fall
within a 360 yard radius of latitude
34°43'01” N, 076°4259.6” W, a position
located at the west end of Sugar Loaf
Island, NC.

(25) Cape Fear River, Wilmington, NC,
Safety Zone. All waters of the Cape Fear
River within an area bound by a line
drawn from the following points:
34°14’12” N, 077°57°07.2” W; thence to
34°14’12” N, 077°57°06” W; thence to
34°13'54” N, 077°57°00” W;, thence to
34°13’54” N, 077°57°06” W; thence to
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the point of origin, (Datum NAD 1983),
located 500 yards north of Cape Fear
Memorial Bridge.

(26) Cape Fear River, Southport, NC,
Safety Zone. All waters of the Cape Fear
River within a 600 yard radius of the
fireworks barge in approximate position
33°54’40” N, 078°01’18” W (Datum NAD
1983), approximately 700 yards south of
the waterfront at Southport, NC.

(27) Green Creek and Smith Creek,
Oriental, NC, Safety Zone. All waters of
Green Creek and Smith Creek that fall
within a 300 yard radius of the
fireworks launch site at 35°01’29.6” N,
076°42’10.4” W (Datum NAD 1983),
located near the entrance to the Neuse
River in the vicinity of Oriental, NC.

(28) Pamlico River, Washington, NC,
Safety Zone. All waters of the Pamlico
River that fall within a 300 yard radius
of the fireworks launch site at 35°32"19”
N, 077°03’20.5” W (Datum NAD 1983),
located 500 yards north of Washington
railroad trestle bridge.

(29) Neuse River, New Bern, NC,
Safety Zone. All waters of the Neuse
River within a 360 yard radius of the
fireworks barge in approximate position
35°06’07.1” N, 077°01°35.8” W (Datum
NAD 1983), located 420 yards north of
the New Bern, Twin Span, high rise
bridge.

(30) Upper Potomac River,
Alexandria, VA, Safety Zone. All waters
of the Upper Potomac River within a
300 yard radius of the fireworks barge
in approximate position 38°48’37” N,
077°02’02” W (Datum NAD 1983),
located near the waterfront of
Alexandria, Virginia.

(31) Potomac River, Prince William
County, VA, Safety Zone. All waters of
the Potomac River within a 200 yard
radius of the fireworks barge in
approximate position 38°34’08” N,
077°15"34” W (Datum NAD 1983),
located near Cherry Hill, Virginia.

(32) Chincoteague Channe%,
Chincoteague, VA, Safety Zone. All
waters of the Chincoteague Channel
within a 360 yard radius of the
fireworks launch location at the
Chincoteague carnival waterfront in
approximate position 37°55’40.3” N,
075°23’10.7” W (Datum NAD 1983),
approximately 900 yards southwest of
Chincoteague Swing Bridge.

(33) Atlantic Ocean, Virginia Beach,
VA, Safety Zone. All waters of the
Atlantic Ocean enclosed within a 360
yard radius of the center located on the
beach at approximate position
36°51'34.8” N, 075°58’30” W (Datum
NAD 1983).

(34) Elizabeth River, Southern Branch,
Norfolk, VA, Safety Zone: All waters of
Elizabeth River Southern Branch in an
area bound by the following points:

36°50'54.8” N, 076°18710.7” W; thence to
36°51’7.9” N, 076°18’01” W; thence to
36°50745.6” N, 076°17°44.2” W; thence to
36°50729.6” N, 076°17°23.2” W; thence to
36°507.7” N, 076°17°32.3” W; thence to
36°49'58” N, 076°17"28.6” W; thence to
36°49'52.6” N, 076°17°43.8” W; thence to
36°50727.2” N, 076°17°45.3” W thence to
the point of origin,(Datum NAD 1983).

(b) Notification. (1) Fireworks barges
and launch sites on land in paragraph
(a) of this section shall have a sign on
the port and starboard side of the barge
or mounted on a post 3 foot above
ground level when on land and facing
the water labeled “FIREWORKS—
DANGER—STAY AWAY”. This will
provide on scene notice that the safety
zone will be enforced on that day. This
notice will consist of a diamond shaped
sign 4 foot by 4 foot with a 3-inch
orange retro-reflective border. The word
“DANGER” shall be 10 inch black block
letters centered on the sign with the
words “FIREWORKS” and “STAY
AWAY” in 6 inch black block letters
placed above and below the word
“DANGER” respectively on a white
background.

(2) Coast Guard Captains of the Port
in the Fifth Coast Guard District will
notify the public of the enforcement of
these safety zones by all appropriate
means to effect the widest publicity
among the affected segments of the
public, including publication in the
local notice to mariners, marine
information broadcasts, and facsimile
broadcasts may be made for these
events, beginning 24 to 48 hours before
the event is scheduled to begin, to notify
the public.

(c) Enforcement Period. The safety
zones in paragraph (a) of this section
will be enforced from 5:30 p.m. to 1 a.m.
each day a barge with a “FIREWORKS—
DANGER—STAY AWAY” sign on the
port and starboard side is on-scene or a
“FIREWORKS—DANGER—STAY
AWAY” sign is posted on land, in a
location listed in paragraph (a) of this
section. Vessels may not enter, remain
in, or transit through the safety zones
during these enforcement periods unless
authorized by the Captain of the Port or
designated Coast Guard patrol personnel
on scene.

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
Those personnel are compromised of
commissioned, warrant, and petty
officers of the Coast Guard. Other
Federal, State and local agencies may
assist these personnel in the

enforcement of the safety zone. Upon
being hailed by the U.S. Coast Guard
vessel by siren, radio, flashing light or
other means, the operator of a vessel
shall proceed as directed.

(e) Definitions.

Captain of the Port means any Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port to act on his or her
behalf.

State or local law enforcement officers
mean any State or local government law
enforcement officer who has the
authority to enforce State criminal laws.

Dated: May 3, 2005.
Lawrence J. Bowling,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 05—9436 Filed 5—11-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—OAR-2004-DC-0007; FRL-7909-8]
Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia; VOC Emission Standards
for AIM Coatings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the District of Columbia
(the District). This revision pertains to
the volatile organic compound (VOC)
emission standards for architectural and
industrial maintenance (AIM) coatings
in the District. EPA is approving this
SIP revision in accordance with the
Clean Air Act (CAA or Act).

DATES: Effective Date: This final rule is
effective on June 13, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID Number
R03-OAR-2004-DC—-0007. All
documents in the docket are listed in
the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select “quick search,” then
key in the appropriate RME
identification number. Although listed
in the electronic docket, some
information is not publicly available,
i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly



24960

Federal Register/Vol. 70, No. 91/ Thursday, May 12, 2005/Rules and Regulations

available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the state submittal at
the District of Columbia Department of
Public Health, Air Quality Division, 51
N Street, NE., Washington, DC 20002.
FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On December 27, 2004 (69 FR 77149),
EPA published a notice of proposed
rulemaking (NPR) for the District of
Columbia. The NPR proposed approval
of the VOC emission standards for AIM
coatings. The formal SIP revision was
submitted by the District on April 16,
2004 and supplemented on September
20 and November 26, 2004. Other
specific requirements of the District’s
SIP revision for AIM coatings and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. EPA received adverse
comments on the December 27, 2004
NPR. A summary of the comments
submitted and EPA’s responses are
provided in Section II of this document.

EPA is aware that concerns have been
raised about the achievability of VOC
content limits of some of the product
categories under the District’'s AIM
coatings rule. Although we are
approving this rule today, the Agency is
concerned that if the rule’s limits make
it impossible for manufacturers to
produce coatings that are desirable to
consumers, there is a possibility that
users may misuse the products by
adding additional solvent, thereby
circumventing the rule’s intended VOC
emission reductions. We intend to work
with the District and manufacturers to
explore ways to ensure that the rule
achieves the intended VOC emission
reductions, and to address this issue in
evaluating the amount of VOC emission
reduction credit attributable to the rule.

II. Public Comments and EPA
Responses

A private citizen and the Sherwin
Williams Company (SWC) submitted
adverse comments on EPA’s December
27,2004 (69 FR 77149) proposed
approval of the District’s AIM coatings
rule The SWC submitted its adverse
comments in letter to EPA dated January
26, 2005. The SWC’s comment letter
also includes, by reference, the

comments it previously submitted to the
District on its proposed version of the
AIM coatings rule during the District’s
adoption process and to the Ozone
Transport Commission (OTC) in a letter
dated January 11, 2001. Lastly, the
SWC’s January 26, 2005 letter of
comment to EPA also includes, by
reference, the Petition for
Reconsideration and Request for Stay,
42 U.S.C.A. Subsection 7607(d)(7)(B):
Environmental Protection Agency’s
Approval and Promulgation of Air
Quality Improvement Plans;
Pennsylvania; Control of Volatile
Organic Compound Emissions from
AIM Coatings submitted by the SWC to
EPA on January 20, 2005 (hereafter the
Petition for Reconsideration).2 The
following summarizes the comments
submitted to EPA on the December 27,
2004 (69 FR 77149) proposed approval
of the District’s AIM coatings rule and
EPA’s response to those comments.

A. Comment: The Products Should
Contain No VOCs—A private citizen
submitted a comment to EPA by e-mail
on December 27, 2005. The commenter
states that no VOCs, zero emissions and
zero pollution should be allowed from
any product allowed to be used or sold.

Response: EPA disagrees with this
comment. Aside from issues associated
with the technological infeasibility of all
paints and coatings used or sold to
contain no VOGCs, it is important to
understand EPA’s role with regard to
review and approval or disapproval of
rules submitted by states as SIP
revisions. EPA can only take action
upon the final adopted version of a
state’s regulation as submitted by that
state in its SIP revision request. It is not
within EPA’s authority, by its
rulemaking on the SIP revision or
otherwise, to change or modify the text
or substantive requirements of a state
regulation. Therefore, EPA cannot

1The SWC’s January 26, 2005 letter of comment
to EPA states that it is also includes, by reference,
the comments submitted to the OTC, enclosed as
Exhibit B., and asks that they also be treated as
direct comments on the proposed revision to the DC
SIP. However, Exhibit B. to the SWC’s January 26,
2005 letter of comment to EPA is a “Petition for
Reconsideration and Request for Stay, 42 U.S.C.A.
Subsection 7607(d)(7)(B); Environmental Protection
Agency’s Approval and Promulgation of Air Quality
Improvement Plans; Pennsylvania; Control of
Volatile Organic Compound Emissions from AIM
Coatings submitted to EPA by the SWC to EPA on
January 20, 2005.”

The SWC’s January 11, 2001 letter of comment to
the OTC is enclosed as attachment 4 to Exhibit A
of SWC’s January 26, 2005 letter of comment to EPA
on the December 27, 2004 (69 FR 77149) proposed
approval of the District’s AIM coatings rule.

2This Petition for Reconsideration, as it pertains
to EPA’s approval of Pennsylvania’s AIM coatings
rule (69 FR 68080), was withdrawn by a letter dated
March 17, 2005.

modify the District’s AIM regulation as
recommended in the comment.

B. Comment: Using Flawed Data
Violates the Data Quality Objectives Act
and Administrative Procedures Act—
The commenter asserts that the
District’s AIM coatings rule is based on
flawed data and that the use of this data
violates the Data Quality Objectives Act
(“DQOA”) (Section 515(a) of the
Treasury and General Government
Appropriations Act for Fiscal Year 2001
(Pub. L. 106-554; H.R. 5658)). The data
at issue is contained in what the
commenter characterizes as a “study
prepared by E.H. Pechan & Associates”
(Pechan Study) in 2001. The alleged
flaws relate to projected VOC emissions
reductions calculated in the Pechan
Study. The commenter asserts that
certain of the underlying data and data
analyses are allegedly
“unreproduceable.” Further, the
commenter asserts that if better data
were used, the OTC model AIM coatings
rule would achieve greater VOC
emissions reductions, relative to the
Federal AIM coatings rule, than was
calculated in the Pechan Study (54
percent reduction versus 31 percent
reduction), even if certain source
categories were omitted from regulation
under the OTC rule. For these reasons,
the commenter states that EPA must not
approve the proposed District’s AIM
coatings rule as a revision to the SIP.3
These same issues are also raised in the
commenter’s Petition for
Reconsideration.

Response: EPA disagrees with this
comment. What the commenter
characterizes as the Pechan Study is not
at issue in this rulemaking. The Pechan
Study was not submitted to EPA by the
District in its SIP revision requesting
that EPA approve its AIM coatings rule.4

3The SWC submitted a “Request for Correction
of Information” (RFC) dated June 2, 2004, to EPA’s
Information Quality Guidelines Office in
Washington, DC which raises substantively similar
issues to those raised by this comment. By letter
dated February 25, 2005 from Robert Brenner,
Principal Deputy Assistant Administrator to the
Counsel for Sherwin Williams Company, EPA
responded separately to the RFC. A copy of that
letter is included in the administrative record for
this final rulemaking.

4The SWC concedes that the Pechan Study and
related spreadsheet are not part of the record
submitted to EPA by the District. The SWC assert,
however, that there are references to the Pechan
Study in other materials submitted by the District.
Whether or not the Pechan Study, or data from that
study, was submitted to EPA does not alter our
analyses or conclusion, described herein, that the
Pechan Study is not relevant in this rulemaking.
Consequently, because the Pechan Study is not
relevant to this rulemaking, the commenter’s
reliance on the document entitled, “A Summary of
General Assessment Factors for Evaluating the
Quality of Scientific and Technical Information,”
EPA 100/B-03-001 (June 2003), provided as exhibit
C to SWC’s comments is misplaced. This
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The validity of the Pechan Study data is
not at issue in this rulemaking because
the District did not request approval of
a quantified amount of VOC emission
reduction from the enactment of its
regulation. Rather, this AIM coatings
regulation has been submitted by the
District, and is being approved by EPA,
on the basis that it strengthens the
existing District SIP. The commenter
does not dispute that the District’s AIM
coatings rule will, in fact, reduce VOC
emissions.

Section 110 of the Act provides the
statutory framework for approval/
disapproval of SIP revisions. Under the
Act, EPA establishes NAAQS for certain
pollutants. The Act establishes a joint
Federal and state program to control air
pollution and to protect public health.
States are required to prepare SIPs for
each designated ““air quality control
region” within their borders. The SIP
must specify emission limitations and
other measures necessary for that area to
meet and maintain the required
NAAQS. Each SIP must be submitted to
EPA for its review and approval. EPA
will review and must approve the SIP
revision if it is found to meet the
minimum requirements of the Act. See
section 110(k)(3) of the Act, 42 U.S.C.
7410(k)(3); see also Union Elec. Co. v.
EPA, 427 U.S. 246, 265, 96 S.Ct. 2518,
49 L.Ed.2d 474 (1976). The Act
expressly provides that the states may
adopt more stringent air pollution
control measures than the Act requires
with or without EPA approval. See
section 116 of the Act, 42 U.S.C. 7416.
EPA must disapprove state plans, and
revisions thereto, that are less stringent
than a standard or limitation provided
by Federal law. See section 110(k) of the
Act, 42 U.S.C. 7410(k); see also
Duquesne Light v. EPA, 166 F.3d 609
(3d Cir. 1999). The Pechan Study is not
part of the District’s submission in
support of its AIM coatings rule.
Because the District’s April 16, 2004
submission (supplemented on
September 20 and November 26, 2004)
does not seek approval of a specific
amount of emissions reductions, the
level of emissions reductions that might
be calculable using data contained in
the Pechan Study is irrelevant to
whether EPA should approve this SIP
revision.® The only relevant inquiry at

“Assessment Factors” document describes the
considerations EPA takes into account in evaluating
scientific or technical information “used in support
of Agency actions.” Assessment Factors, p.1. The
Pechan Study is not being used in support of this
rulemaking, therefore, EPA is under no obligation
to evaluate the scientific or technical information in
that study.

5 After submission of a request for approval of a
quantified amount of emissions reductions credit

this time is whether this SIP revision
meets the minimum criteria for approval
under the Act, including the
requirement that the District’s AIM
coatings rule be at least as stringent as
the otherwise applicable Federal AIM
coatings rule set forth at 40 CFR 59.400,
subpart D.6

EPA has concluded that the District’s
AIM coatings rule meets the criteria for
approvability. It is worth noting that
EPA agrees with the commenter’s
conclusion that the District AIM
coatings rule is more stringent than the
Federal AIM coatings rule, though not
for the reasons given by the commenter,
i.e., that the commenter’s ‘‘better’’ data
demonstrates that OTC Model AIM
coatings rule achieves a 54 percent, as
opposed to the Pechan Study’s 31
percent reduction in VOC emissions
beyond that required by the Federal
AIM coatings rule. Rather, EPA has
determined that the District’s AIM
coatings rule is, on its face, more
stringent than the Federal AIM coatings
rule. Examples of categories for which
the District’s AIM coatings rule is
facially more stringent than the Federal
AIM coatings rule include, but are not
limited to, the VOC content limit for
non-flat high gloss coatings and
antifouling coatings. The Federal AIM
coatings rule’s VOC content limit for
non-flat high gloss coatings is 380
grams/liter while the District’s AIM
coatings rule’s limit is 250 grams/liter,
and the Federal AIM coatings rule’s
VOC content limit for anti-fouling

due to the AIM coatings rule by the District, EPA
will evaluate the credit attributable to the rule.
Whatever methodology and data the District uses in
such a request, the issue of proper credit will
become ripe for public comment.

6 The commenter asserts that ‘it makes no
difference whether the District is asking for credits
at this time for there to be a Data Quality Act
challenge,” apparently because the fact that
material from the Pechan Study appears in the
rulemaking docket for this action, there is
“dissemination of flawed data.” This ignores that
fact that EPA is taking no stance on the Pechan
Study and its underlying data. That study is
irrelevant to our analysis as to whether the District’s
AIM rule is approvable as a measure meeting the
requirements of section 110 of the Act that
strengthens the District’s SIP. EPA is not required
to address irrelevant material merely because it is
in the rulemaking docket. Section 307(d)(6)(B) of
the CAA (which applies to, among other things, SIP
revisions, see 42 U.S.C. 7607(d)(1)(B)), requires EPA
to respond to “‘each of the significant comments,
criticisms, and new data submitted * * * during
the public comment period.” 42 U.S.C.
7607(d)(6)(B). The United States Supreme Court has
held that “irrelevant” matter in the docket is not
“significant” as that term is used in the CAA, and
EPA has no duty to respond to them. See Whitman
v. Amer. Trucking Ass’ns., Inc., 531 U.S. 457, n. 2
at 470 (2001). With respect to the Pechan data, we
are not disseminating it, but we rather are fulfilling
our statutory role as custodian of a docket
containing irrelevant material submitted by third
parties.

coatings is 450 grams/liter while the
District’'s AIM coatings rule’s is 400
grams/liter. Examples of categories for
which the District’s AIM coatings rule is
as stringent, but not more stringent, than
the Federal AIM coatings rule include,
but are not limited to, the VOC content
limit for antenna coatings and low-
solids coatings. In both rules the VOC
content limits for these categories are
530 grams/liter and 120 grams/liter,
respectively. Thus, on a category by
category basis, the District’s AIM
coatings rule is as stringent or more
stringent than the Federal AIM coatings
rule.

C. Comment: EPA’s Determination
That the District of Columbia AIM
Coatings Rule Is as Least as Stringent as
the Federal AIM Coatings Rule Is
Inadequate—EPA determined that the
District’'s AIM coating rule is as
stringent, or more stringent, than the
otherwise applicable Federal AIM
coatings rule because the VOC content
limit of each product category of the
District’s AIM coatings rule is equal to
or below the VOC content limit of the
Federal AIM coatings rule. The
commenter claims that EPA’s
determination is inadequate for at least
three reasons: (i) EPA’s comparison of
VOC content fails to include an “ozone
impact analysis;” (ii) EPA
acknowledged that the stringent VOC
content limits of the rule might result in
“behavioral changes;” and (iii) EPA
failed to consider that more stringent
VOC content limits might result in more
use of products, or use of products with
VOCs of higher reactivity, and that this
would make the District’'s AIM coatings
rule less stringent in terms of ozone
impacts. The commenter raised these
arguments in a Petition for
Reconsideration concerning EPA’s
approval of the comparable
Pennsylvania AIM coatings rule,
asserting that EPA’s “on its face”
stringency finding is insufficient to meet
the requirements of the CAA and that
EPA’s reliance on Union Elec. Co. v.
EPA, 427 U.S. 246 (1976) to support its
approval of the rule was misplaced. As
noted previously, SWC has incorporated
this Petition for Reconsideration in its
comments opposing approval of the
District’s AIM coatings rule.

Response: EPA disagrees that these
comments provide a basis for
disapproval of the District’s AIM coating
rule as a SIP revision. First, with respect
to the comparison of the stringency of
the District AIM coatings rule and the
Federal AIM coatings rule, EPA believes
that the VOC content levels of the
respective rule for each category is the
appropriate basis of comparison. The
current Federal AIM coatings rule
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achieves reductions of VOC content for
each individual coating category, and an
aggregate amount of VOC content for all
of the categories covered by the rule.
These mass-based VOC content limits
apply to each category of product and,
based upon an analysis of the types of
products used and the amount of
products used in a given area, are
estimated to result in a given amount of
mass based VOC emission reductions.
As we have previously noted in this
rulemaking, the District did not request
approval of a quantified amount of VOC
emission reduction from the enactment
of its regulation; the ozone impacts of
the VOC reductions from the District’s
AIM coatings rule will be determined at
a subsequent point in time. Even though
the specific amount of VOC emission
reduction credit attributable to the
District’s AIM coatings rule is not at
issue in EPA’s approval of the rule into
the SIP in this rulemaking, EPA believes
that the category-by-category
comparison of VOC content between the
Federal AIM coatings rule and the
District’s coating rule is a reasonable
way to assess whether the latter is at
least as stringent as the former. The
commenter did not dispute that the
District’s AIM coatings rule is overall
more stringent than the Federal AIM
coatings rule in terms of its tighter VOC
limits, and in fact states in its comments
that it believes that the OTC model AIM
coatings rule will achieve a 54 percent
VOC emissions reduction relative to the
Federal AIM coatings rule.

Second, with respect to what the
commenter refers to as “‘behavioral
changes,” EPA did note in its approval
of comparable State AIM coatings rules
in Pennsylvania and New York (and
reiterates in today’s action) that it had
concerns with respect to some of the
product categories that: “if the rule’s
limits make it impossible for
manufacturers to produce coatings that
are desirable to consumers, there is a
possibility that users may misuse the
products, thereby circumventing the
rule’s intended VOC emission
reductions.” EPA further stated that it
would address these types of concerns
when evaluating credit for VOC
emission reductions. The commenters
appear to suggest that because product
users might engage in “‘behavioral
changes” such as adding solvent to
products, which would be illegal under
the District’s AIM coatings rule, EPA
cannot consider the District’s AIM
coatings rule to be at least as stringent
as the Federal AIM coatings rule. To the
contrary, EPA believes that the potential
for illegal behavior should not be a basis
for concluding that the District’s AIM

coatings rule is not as stringent as the
Federal AIM coatings rule, and
accordingly should not be a basis for
disapproving the SIP revision. EPA
appropriately assumes, for purposes of
approving such a rule, that
manufacturers, distributors, and users
will abide by the law, or that the District
or EPA will ultimately insure that they
do. EPA reiterates, however, that the
specific amount of credit attributable to
the rule is not at issue in this action, and
EPA concludes that the mere potential
for illegal behavior is not a basis for
determining that the District’s AIM
coatings rule is not as stringent as the
Federal AIM coatings rule.

Third, concerning the possibility that
more stringent limits will result in more
frequent painting, or painting with
products that contain more highly
reactive VOGs, EPA notes that the
commenter already raised these issues
with the District and the District
ascertained that such concerns did not
outweigh the overall benefits of the rule
in the area. Similarly, EPA believes that
these concerns are not a basis for
determining that the District’s AIM
coatings rule is not at least as stringent
as the Federal AIM coatings rule as a
whole. At the outset, it must be noted
that the District did not elect to develop
and submit to EPA an AIM coatings rule
based upon VOC relative reactivity, as
the commenter implicitly suggests the
District should have. EPA must act on
the AIM coatings rule submitted by the
District, not on one that the commenters
would have preferred. Were the District
to have submitted such an AIM coatings
rule, EPA agrees with the commenter
that the District would have needed to
establish that the limits it imposed are
in fact more stringent than those
otherwise required by the Federal AIM
coatings rule. In addition, EPA notes
that as a general matter EPA believes
that its approval of such a rule could not
be inconsistent with the requirements of
section 110(1) and section 193 of the
CAA, as applicable. A determination of
consistency with those statutory
provisions would be made in the
context of approval of a specific rule
based upon relative reactivity. Because
neither the District’s AIM coatings rule
nor the Federal AIM coatings rule is
premised upon VOC relative reactivity,
it is neither possible nor required that
EPA compare the relative stringency of
the rules on this basis in this
rulemaking.

In criticizing the District’s AIM
coatings rule, the commenter has
hypothesized that users will necessarily
use more product, or that manufacturers
will necessarily choose to use more
reactive VOCs to meet a more stringent

limit, at least with respect to one
specific category of product (the
commenter alleges that an applicator
would have to use 50 percent more of
the compliant waterborne clear wood
finish to achieve the dry film thickness
equivalent to current, federally
compliant solvent-based varnish). EPA
believes that the commenter’s assertions
are speculative in nature and do not
provide compelling evidence that the
District’s AIM coatings rule is not at
least as stringent as the otherwise
applicable Federal AIM coatings rule.
EPA believes that it would be arbitrary
and capricious to disapprove the
District’s AIM coatings rule based on the
speculative behavior of the persons who
will apply the coatings (e.g., that the
applicators necessarily will use more of
a product or will necessarily violate the
law by adulterating a complying
product).? This is especially so when
the regulation at issue is both facially
more stringent and conceded by the
commenter to be more stringent overall
(i.e., will result in greater VOC
emissions reductions), than the
otherwise applicable Federal AIM
coatings rule, and any supposed
increase in ozone from tighter VOC
content limits is confined to one, or at
the most a limited number of product
categories, not to the regulation as a
whole, which provides limits on 53
categories of AIM coatings. See
Duquesne Light Co. v. EPA 166 F.3d
609, 613 (3d Cir. 1999) (in approving a
SIP revision, EPA is not required ‘““to
engage in a formalistic exercise by
conducting a fuller demonstration of the
stringency of” a definition contained in
a SIP, when “[s]uch a ‘demonstration’
would be a technical formality as the
stringency of that definition is not only
apparent on the face of the definition,
but also conceded by Duquesne’)
(emphasis added). We believe that there
is no plausible basis to reject this
regulation, which is more stringent than
Federal law overall, merely because the
commenter has speculated that even
more reductions might be achieved by
selectively raising the VOC content
limits for some product categories
covered by the comprehensive
regulation.

Finally, in response to the District’s
AIM coatings rule, EPA believes that it
is likely that manufacturers will
produce, and users will use, products
that are lower in VOC content. While an
important consideration, EPA believes

71t must also be noted that unlike the Federal
AIM rule, the state AIM rules (including the
District’s), include enforceable provisions which
prohibit the applicator end users from adding
additional solvent to complying coatings. D.C. Code
Sec 20-750.5.
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that coatings performance is not
exclusively dependent upon VOC
content, as evidenced by the fact that
manufacturers already produce coatings
that meet these limits for sale and use.

For these reasons EPA disagrees that
these comments form a basis to
conclude that EPA’s “on its face”
stringency finding is insufficient to meet
the requirements of the CAA and that
EPA’s reliance on Union Elec. Co. v.
EPA, 427 U.S. 246 (1976) to support its
approval of the District’s AIM rule is
misplaced.

D. The CAA and Its Regulations
Require That Data or Evidence
Assessing the Air Quality Impacts
Associated With a SIP Revision Must Be
Submitted in Support of the SIP
Revision. The commenter alleges that
the section 110(a)(K) authorizes EPA to
require, and that EPA regulations in 40
CFR part 51 (subparts G and F and
Appendix v) demand, that states submit
data and modeling in support of a SIP
revision for the purposes of predicting
its impact on air quality. The
commenter raises these arguments in
the Petition for Reconsideration to urge
that EPA require Pennsylvania to submit
such data and modeling in support of its
AIM coatings rule. As noted previously,
SWC has incorporated this Petition for
Reconsideration in its comments
opposing approval of the District’s AIM
coatings rule.

Response: EPA disagrees with this
comment with regard to its approval of
state AIM coatings rules in general and
in the specific instance of its approval
of the District’s AIM coatings rule.
Section 110(K) of the Act authorizes
EPA to prescribe the modeling and data
to be provided in a state plan or plan
revision. The statute commits to EPA’s
discretion whether and what type of
data or modeling a state should submit
in support of a SIP revision for the
purposes of predicting the impact of
that SIP revision on air quality. EPA’s
regulations in 40 CFR part 51, cited by
the commenter, apply only to control
strategy plans. Control strategy plans are
by definition a combination of measures
to achieve the aggregate reduction
necessary for attainment and
maintenance of the NAAQS. 40 CFR
51.100 (n). A state regulation to control
VOG:s from a source or source category,
such as the District’s AIM coatings rule,
is a single control measure and is not,
by itself, a control strategy for an ozone
nonattainment area subject to the
requirements of part D of the CAA. As
such, submittal of such a control
measure as a SIP revision is not required
to meet the requirements of 40 CFR part
51 for submittal of a control strategy SIP
or SIP revision. Rate-of-progress and

attainment plans are control strategy
plans for ozone nonattainment areas.

Section 182 of the CAA sets out the
plan submissions and requirements for
ozone nonattainment areas. The
requirements and schedules mandated
by section 182 provide evidence that
compliance with the CAA contemplates
the submittal of control measures as SIP
revisions separately from control
strategy plans. For example, the states
which comprise ozone nonattainment
areas were required to submit
corrections to previously SIP-approved
reasonably available control technology
(RACT) requirements by May 15, 1991
(6 months from the November 15, 1990
date of enactment of the 1990 CAA) and
to submit newly applicable RACT
provisions as SIP revisions by
November 15, 1992 (2 years from the
date of enactment of the 1990 CAA).
Submittal of these state rules to impose
RACT on a widely divergent range of
source categories of VOC as SIP
revisions required no data or modeling
with regard to their individual impact
on the NAAQS for ozone for approval
by EPA. The first control strategy plan
SIP revision required by section 182 of
the CAA (the 15 percent ROP plan) was
not due to EPA until November 15, 1993
(3 years after the date of enactment of
the 1990 CAA). The attainment
demonstration plans were not due to
EPA until November 15, 1994 (4 years
after the date of enactment). With regard
to ozone nonattainment areas, these
attainment demonstrations plans are the
only plans which the CAA requires be
based on photochemical grid modeling
or any other analytical method
determined by the Administrator of
EPA.

EPA disagrees with the commenter’s
contention that every type of SIP
revision submitted to EPA must be
supported by data and modeling to
assess its impact on ambient air quality
and the NAAQS. As numerous of EPA’s
SIP approval Final actions published in
the Federal Register amply
demonstrate, EPA has approved
hundreds of SIP revisions submitted by
states consisting of state rules to control
VOCs from stationary sources and
source categories where such approvals
did not require data and modeling to
assess the individual rules’ impacts on
the NAAQS. The CAA and EPA’s
regulations found in 40 CFR part 51 for
the requirements of state plans and plan
revisions provide EPA the flexibility to
determine and require such technical
support as EPA deems necessary for
approval depending upon the nature of
the SIP revision.

For all these reasons, EPA disagrees
that it cannot approve the District’s AIM

coatings rule SIP revision because the
District’s submittal does not include
data and modeling to assess its AIM
coatings rules’s individual impact on
the NAAQS for ozone.

E. Comment: The District of Columbia
AIM Coatings Rule Was Adopted in
Violation of Clean Air Act Section
183(e)(9)—The commenter states that in
1998, after a seven-year rule
development process, EPA promulgated
its nationwide regulations for AIM
coatings pursuant to section183(e) of the
Act. The commenter notes that the
District’s AIM coatings rule imposes
numerous VOC emission limits that will
be more stringent than the
corresponding limits in EPA’s
regulation. The commenter asserts that
section 183(e)(9) of the Act requires that
any state which proposes regulations to
establish emission standards other than
the Federal standards for products
regulated under Federal rules shall first
consult with the EPA Administrator.
The commenter believes that the District
failed to engage in that required
consultation, and, therefore (1) the
District violated section 183(e)(9) in its
adoption of the District AIM coatings
rule, and (2) approval of the AIM
coatings rule by EPA would violate, and
is, therefore, prohibited by sections
110(a)(2)(A) and (a)(2)(E) of the Act.

Response: EPA disagrees with this
comment. Contrary to the implication of
the commenter, section 183(e)(9) does
not require states to seek EPA’s
permission to regulate consumer
products. By its explicit terms, the
statute contemplates consultation with
EPA only with respect to “whether any
other state or local subdivision has
promulgated or is promulgating
regulations or any products covered
under [section 183(e)].”” The commenter
erroneously construes this as a
requirement for permission rather than
informational consultation. Further, the
final Federal AIM coatings regulations
at 40 CFR 59.410 explicitly provides
that states and their political
subdivisions retain authority to adopt
and enforce their own additional
regulations affecting these products. See
also 63 FR 48848, 48884, September 11,
1998. In addition, as stated in the
preamble to the final rule for
architectural coatings, Congress did not
intend section 183(e) to preempt any
existing or future state rules governing
VOC emissions from consumer and
commercial products. See id. at 48857.
Accordingly, the District retains
authority to impose more stringent
limits for architectural coatings as part
of its SIP, and its election to do so is not
a basis for EPA to disapprove the
submission for inclusion in the SIP. See
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Union Elec. Co. v. EPA, 427 U.S. at 265—
66 (1976). Although national uniformity
in consumer and commercial product
regulations may have some benefit to
the regulated community, EPA
recognizes that some localities may
need more stringent regulation to
combat more serious and more
intransigent ozone nonattainment
problems.

Further, there was ample consultation
with EPA prior to the District’s adoption
of its AIM coatings rule. On March 28,
2001, the OTC adopted a Memorandum
of Understanding (MOU) on regional
control measures, signed by all the
member states of the OTC, including the
District, which officially made available
the OTC model rules, including the AIM
coatings model rule. See the discussion
of this MOU in the Report of the
Executive Director, OTC, dated July 24,
2001, a copy of which has been
included in administrative record of this
final rulemaking. That MOU includes
the following text, “WHEREAS after
reviewing regulations already in place
in OTC and other States, reviewing
technical information, consulting with
other States and Federal agencies,
consulting with stakeholders, and
presenting draft model rules in a special
OTC meeting, OTC developed model
rules for the following source categories
* * * architectural and industrial
maintenance coatings* * *.”” (a copy of
the signed March 28, 2001 MOU has
been placed in the administrative record
of this final rulemaking). Therefore,
there is no validity to the commenter’s
assertion that the District failed to
consult with EPA in the adoption of its
AIM coatings rule. EPA was fully
cognizant of the requirements of the
District’s AIM coatings rule before its
formal adoption by the District.8 For all
these reasons, EPA disagrees that the
District violated section 183(e)(9) in its
adoption of the its AIM coatings rule,
and disagrees that approval of the
District AIM coatings rule by EPA is in
violation of or prohibited by sections
110(a)(2)(A) and (a)(2)(E) of the Act.

F. Comment: The District of
Columbia’s AIM Coatings Rule Was
Adopted in Violation of Clean Air Act
Section 184(c), and Approval of the SIP
Revision Would, Itself, Violate That
Section—The commenter believes the
OTC violated section 184(c)(l) of the Act

8 While EPA reviewed the model AIM coatings
rule and the draft District version of that rule, EPA
had no authority conferred under the Clean Air Act
to dictate the exact language or requirements of the
rule. As explained previously, EPA’s role is to
review a state’s submission to ensure it meets the
applicable criteria of section 110 generally, and in
the case of an AIM rule to ensure its is at least as
stringent as the otherwise applicable Federal rule.

by failing to “‘transmit” its
recommendations to the Administrator,
and that the OTC’s violation was
compounded by the Administrator’s
failure to review the Model Rule
through the notice, comment and
approval process required by CAA
section184(c)(2)—(4). The commenter
asserts that these purported violations of
the Act prevented the District from
adopting the District’s AIM coatings
rule, and now prevent EPA from validly
approving it as a revision to the
District’s SIP.

Response: EPA disagrees with this
comment. Section 184(c)(1) of the Act
states that “the [OTC] may, after notice
and opportunity for public comment,
develop recommendations for
additional control measures to be
applied within all or a part of such
transport region if the commission
determines such measures are necessary
to bring any area in such region into
attainment by the dates provided by this
subpart.” It is important to note that the
OTC model AIM coatings rule was not
developed pursuant to section 184(c)(1),
which provision is only triggered
“[ulpon petition of any state within a
transport region established for
ozone* * *.” No such petition
preceded the development of the model
AIM coatings rule. Nor, for that matter,
was development of a rule upon state
petition under section 184(e)(1) meant
to be the exclusive mechanism for
development of model rules within the
OTC. Nothing in section 184 prevents
the voluntary development of model
rules without the prerequisite of a state
petition. Section 184 is a voluntary
process and the OTC may opt for that
process or another. This provision of the
Act was not intended to prevent OTC’s
development of model rules which
states may individually choose to adapt
and adopt on their own, as the District
did, basing its AIM coatings rule on the
model developed within the context of
the OTC. In developing its own rule
from the OTC model, the District was
free to adapt that rule as it saw fit (or
to leave the OTC model rule essentially
unchanged), so long as its rule remained
at least as stringent as the Federal AIM
coatings rule.

As previously stated, on March 28,
2001, the OTC member states signed a
MOU on regional control measures,
including the AIM coatings model rule.
The OTC did not develop
recommendations to the Administrator
for additional control measures. The
MOU stated that implementing these
rules will help attain and maintain the
1-hour standard for ozone and were
therefore made available to the states for

use in developing their own
regulations.®

G. Comment: The District of
Columbia’s AIM Coatings Rule Violates
the Commerce Clause and the Equal
Protection of the U.S. Constitution—The
commenter’s title heading of this
comment states that the District’'s AIM
coatings rule violates the Equal
Protection Clause of the U.S.
Constitution, but the text that follows
that title heading provides no arguments
or assertions to support this claim. In
both the title heading and the text that
follows, the commenter claims that the
District’s AIM coatings rule also violates
the Commerce Clause of Article I,
section 8, of the U.S. Constitution,

9The commenter argues that section 184 either
does not require a formal petition to be triggered,
or, alternatively, that the MOU between the OTC
states qualifies as a “petition.” With respect to their
first argument, section 184(c) says that the OTC
“may, after notice and opportunity for public
comment, develop recommendations for additional
control measures * * *” and that the
recommendations shall be presented to the EPA
Administrator. This mechanism is triggered ‘“‘upon
petition of any State with a transport region
established for ozone, and based on a majority vote
of the Governors on the Commission (or their
designees)* * * . 42 U.S.C. 7511d(c)(1) (emphasis
added). The clear and unambiguous language of the
Act requires a petition and a vote. We reasonably
interpret section 184(c), in light of the obligation to
conduct a vote, to require the petition to be a
manifestation of an express intent to invoke the
section 184(c) process. Further, any petition would
need to be sufficient in its clarity to put members
on notice of their obligation to hold a vote and
fulfill the other provisions of the section 184
process. We do not believe that a document which
in hindsight might be construed as an inadvertent
opt-in to the voluntary section 184 process could
be the petition affirmatively intended by the Act.

Even though the OTC did not develop the model
AIM coatings rule pursuant to section 184(c)(1) of
the Act, nevertheless it provided ample opportunity
for OTC member and stakeholder comment by
holding several public meetings concerning the
model rules including the AIM coatings model rule.
The sign-in sheets or agenda for four meetings held
in 2000 and 2001 at which the OTC AIM coatings
model was discussed (some of which reflect the
attendance of a representative of the EPA and/or the
commenter), have been placed in the administrative
record for this final rulemaking.

With respect to the argument that the MOU is in
hindsight a “petition” triggering the section 184
rule development process, nothing in the record
indicates that the OTC treated this MOU as a
petition to initiate the section 184 process. This is
not surprising because the MOU’s plain language
recites that the model rules had already been
developed that by the time the MOU was signed
(“WHEREAS * * * OTC developed final model
rules for the following source categories* * *.”).
Under section 184(c) the petition initiates the
voluntary section 184 rule development process. 42
U.S.C. 7511d(c)(1). The MOU, however, came near
the end of the OTC’s model rule development
process. This is a strong indication that the OTC did
not intend the AIM coatings rule, or the other rules
recited in the MOU, to be subject to the section 184
process. By its failure to express an intention to
trigger the section 184 rule development
mechanism, we reject the argument that the MOU
constitutes a section 184(c) petition. The MOU
neither expressly nor inadvertently opted-in the
OTC states to the section 184 process.
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because it allegedly imposes an
unreasonable burden on interstate
commerce. The commenter asserts that
because the District’s AIM coatings rule
contains VOC limits and other
provisions that differ from the Federal
AIM coatings rule in 40 CFR 59.400, the
rule imposes unreasonable restrictions
and burdens on the flow of coatings in
interstate commerce. The commenter
further claims that the burdens of the
District’s AIM coatings rule are
excessive and outweigh the benefits of
the rule.

Response: As indicated previously,
the commenter provides no arguments
or assertions as to the claim made in the
title heading of this comment that the
District’s AIM coatings rule violates the
Equal Protection Clause of the U.S.
Constitution (see pages 13—14 of the
letter dated January 26, 2005 from the
Counsel for the Sherwin-Williams
Company to Makeba Morris, Chief, Air
Quality Planning Branch, U.S. EPA
Region III, regarding EPA’s Proposal to
Approve SIP Revision Submitted by the
State of Maryland Concerning
Architectural and Industrial
Maintenance (AIM) Coatings).
Moreover, the text of the comment
following the title heading does not
reference or even make mention of the
Equal Protection Clause. Lastly, in no
other comment submitted by SWC on
EPA’s December 27, 2004 (69 FR 77149)
proposed approval of the District’s AIM
coatings rule is there any mention or
reference to the Equal Protection Clause
of the U.S. Constitution. EPA does not
believe that any provision of the
District’'s AIM rule violates the Equal
Protection Clause of the U.S.
Constitution.

Regarding the comment that the
District’s AIM coatings rule violates the
Commerce Clause of the U.S.
Constitution, EPA agrees with this
comment only to the extent that it
acknowledges that AIM coatings are
products in interstate commerce and
that state regulations on coatings
therefore have the potential to violate
the Commerce Clause. EPA understands
the commenter’s practical concerns
caused by differing state regulations, but
disagrees with the commenter’s view
that the District AIM coatings rule
impermissibly impinges on interstate
commerce. A state law may violate the
Commerce Clause in two ways: (i) By
explicitly discriminating between
interstate and intrastate commerce; or
(ii) even in the absence of overt
discrimination, by imposing an
incidental burden on interstate
commerce that is markedly greater than
that on intrastate commerce. The
District’s AIM coatings rule does not

explicitly discriminate against interstate
commerce because it applies
evenhandedly to all coatings
manufactured or sold for use within the
state. At most, therefore, the District’s
AIM coatings rule could have an
incidental impact on interstate
commerce. In the case of incidental
impacts, the Supreme Court has applied
a balancing test to evaluate the relative
impacts of a state law on interstate and
intrastate commerce. See, Pike v. Bruce
Church, Inc., 397 U.S. 137 (1970).
Courts have struck down even
nondiscriminatory state statutes when
the burden on interstate commerce is
““clearly excessive in relation to the
putative local benefits.” Id. at 142.

At the outset, EPA notes that it is
unquestionable that the District has a
substantial and legitimate interest in
obtaining VOC emissions for the
purpose of attaining the ozone NAAQS.
The adverse health consequences of
exposure to ozone are well known and
well established and need not be
repeated here. See, e.g., National
Ambient Air Quality Standards for
Ozone: Final Response to Remand, 68
FR 614, 620-25 (January 6, 2003). Thus,
the objective of the District in adopting
their AIM coatings rule is to protect the
public health of the citizens of the
District. The courts have recognized a
presumption of validity where the state
statute affects matters of public health
and safety. See, e.g., Kassel v.
Consolidated Freightways Corp. of
Delaware, 450 U.S. 662, 671 (1980).
Moreover, even where the state statute
in question is intended to achieve more
general environmental goals, courts
have upheld such statutes
notwithstanding incidental impacts on
out of state manufacturers of a product.
See, e.g, Minnesota v. Clover Leaf
Creamery, et al., 449 U.S. 456 (1981)
(upholding state law that banned sales
of milk in plastic containers to conserve
energy and ease solid waste problems).

The commenter asserts, without
reference to any facts, that the District’s
AIM coatings rule imposes burdens and
has impacts on consumers that are
“clearly excessive in relation to the
purported benefits * * *.” By contrast,
EPA believes that any burdens and
impacts occasioned by the District’s
AIM coatings rule are not so
overwhelming as to trump the District’s
interest in the protection of public
health. First, the District’s AIM coatings
rule does not restrict the transportation
of coatings in commerce itself, only the
sale of nonconforming coatings within
the state’s own boundaries. The
District’s rule excludes coatings sold or
manufactured for use outside the state

or for shipment to others (section 751.1).

The District’s AIM coatings rule cannot
be construed to interfere with the
transportation of coatings through the
state en route to other states. As such,
EPA believes that the cases concerning
impacts on the interstate modes of
transportation themselves are
inapposite. See, e.g., Bibb v. Navajo
Freight Lines, 359 U.S. 520 (1938).

Second, the District’'s AIM coatings
rule is not constructed in such as way
that it has the practical effect of
requiring extraterritorial compliance
with the District’s VOC limits. The
District’s AIM coatings rule only
governs coatings manufactured or sold
for use within the state’s boundaries.
The manufacturers of coatings in
interstate commerce are not compelled
to take any particular action, and they
retain a range of options to comply with
the rule, including, but not limited to:
(1) Ceasing sales of nonconforming
products in the District; (2)
reformulating nonconforming products
for sale in the District and passing the
extra costs on to consumers in that state;
(3) reformulating nonconforming
products for sale more broadly; (4)
developing new lines of conforming
products; or (5) entering into
production, sales or marketing
agreements with companies that do
manufacture conforming products.
Because manufacturers or sellers of
coatings in other states are not forced to
meet the District’s regulatory
requirements elsewhere, the rule does
not impose the type of obligatory
extraterritorial compliance that the
courts have considered unreasonable.
See, e.g., NEMA v. Sorrell, 272 F.3d 104
(2d Cir. 2000) (state label requirement
for light bulbs containing mercury sold
in that state not an impermissible
restriction). It may be that the District’s
AIM coatings rule will have the effect of
reducing the availability of coatings or
increasing the cost of coatings within
the District, but courts typically view it
as the prerogative of the state to make
regulatory decisions with such impacts
upon its own citizens. NPCA v. City of
Chicago, 45 F.3d 1124 (7th Cir. 1994),
cert. denied, 515 U.S. 1143 (1995) (local
restriction on sales of paints used by
graffiti artists may not be the most
effective means to meet objective, but
that is up to the local government to
decide).

Third, the burdens of the District’s
AIM coatings rule typically do not
appear to fall more heavily on interstate
commerce than upon intrastate
commerce. The effect on manufacturers
and retailers will fall on all
manufacturers and retailers regardless of
location if they intend their products for
sale within the District, and does not
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appear to have the effect of unfairly
benefitting in-state manufacturers and
retailers. The mere fact that there is a
burden on some companies in other
states does not alone establish
impermissible interference with
interstate commerce. See, Exxon Corp.
v. Maryland, 437 U.S. 117, 126 (1978).

In addition, EPA notes that courts do
not typically find violations of the
Commerce Clause in situations where
states have enacted state laws with the
authorization of Congress. See, e.g.,
Oxygenated Fuels Assoc., Inc. v. Davis,
63 F. Supp. 1182 (E.D. Cal. 2001) (state
ban on MTBE authorized by Congress);
NEMA v. Sorell, 272 F.3d 104 (2d Cir.
2000) (RCRA'’s authorization of more
stringent state regulations confers a
“sturdy buffer” against Commerce
Clause challenges). Section 183(e) of the
Act governs the Federal regulation of
VOCs from consumer and commercial
products, such as coatings covered by
the District’s AIM coatings rule. EPA
has issued a Federal regulation that
provides national standards, including
VOC content limits, for such coatings.
See 40 CFR 59.400 et seq. Congress did
not, however, intend section 183(e) to
pre-empt additional state regulation of
coatings, as is evident in
section183(e)(9) which indicates
explicitly that states may regulate such
products. EPA’s regulations
promulgated pursuant to the Act
recognized that states might issue their
own regulations, so long as they meet or
exceed the requirements of the Federal
regulations. See, e.g., the National
Volatile Organic Compound Emission
Standards for Architectural Coatings, 40
CFR 59.410, and the Federal Register
which published the standards, 63 FR
48848, 48857 (September 11, 1998).
Thus, EPA believes that Congress has
clearly provided that a state may
regulate coatings more stringently than
other states.

In section 116 of the Act, Congress
has also explicitly reserved to states and
their political subdivisions the right to
adopt local rules and regulations to
impose emissions limits or otherwise
abate air pollution, unless there is a
specific Federal preemption of that
authority. When Congress intended to
create such Federal preemption, it does
so through explicit provisions. See, e.g.,
Section 209(a) of the Act, which
pertains to state or local emissions
standards for motor vehicles; and
section 211 of the Act which pertains to
fuel standards. Moreover, the very
structure of the Act is based upon
“cooperative federalism,” which
contemplates that each state will
develop its own state implementation
plan, and that states retain a large

degree of flexibility in choosing which
sources to control and to what degree in
order to attain the NAAQS by the
applicable attainment date. Union
Electric Co. v. EPA, 427 U.S. 246 (1976).
Given the structure of the Act, the mere
fact that one state might choose to
regulate sources differently than another
state is not, in and of itself, contrary to
the Commerce Clause.

Finally, EPA understands that there
may be a practical concern that a
plethora of state regulations could create
a checkerboard of differing requirements
would not be the best approach to
regulating VOCs from AIM coatings or
other consumer products. Greater
uniformity of standards does have
beneficial effects in terms of more cost
effective and efficient regulations. As
EPA noted in its own AIM coatings rule,
national uniformity in regulations is
also an important goal because it will
facilitate more effective regulation and
enforcement, and minimize the
opportunities for undermining the
intended VOC emission reductions. 63
FR 48856—48857. However, EPA also
recognizes that the District and other
states with longstanding ozone
nonattainment problems have local
needs for VOC reductions that may
necessitate more stringent coatings
regulations. Under section 116 of the
Act, states have the authority to do so,
and significantly, many states in the
Northeast have joined together to
prepare and promulgate regulations
more restrictive than the Federal AIM
coatings rule to apply uniformly across
that region. This regional collaboration
provides regional uniformity of
standards. The District may have
additional burdens to insure compliance
with its rule, but for purposes of this
action, EPA presumes that the District
takes appropriate actions to enforce it as
necessary. The EPA has no grounds for
disapproval of the SIP revision based
upon the Commerce Clause comment.

H. Comment: The Emission Limits
and Compliance Schedule in the District
of Columbia AIM Coatings Rule Are
Neither Necessary nor Appropriate To
Meet Applicable Requirements of the
Clean Air Act—The commenter claims
that the District AIM coatings rule is not
‘“necessary or appropriate” for inclusion
in the District SIP, because EPA did not
direct the District to achieve VOC
reductions through the AIM coatings
rule, but left it to the District to decide
how such reduction can be achieved.
The commenter further claims that the
District AIM coatings rule is not
necessary or appropriate for inclusion in
the District SIP because of the numerous
alleged procedural and substantive

failings on the part of the District in
promulgating the rule.

Response: EPA disagrees with this
comment. If fulfillment of the
“necessary or appropriate”” condition of
section 110(a)(2)(A) required EPA to
first determine that a measure was
necessary or appropriate and require a
state to adopt that measure, this
condition would present a “catch 22”
situation. EPA does not generally have
the authority to require the state to enact
and include in its SIP any particular
control measure, even a ‘‘necessary”’
one.1° However, under section
110(a)(2)(a) a control measure must be
either “necessary or appropriate”
(emphasis added); the use of the
disjunctive “or” does not provide that a
state must find that only a certain
control measure and no other measure
will achieve the required reduction.
Rather, a state may adopt and propose
for inclusion in its SIP any measure that
meets the other requirements for
approvability so long as that measure is
at least as appropriate, though not
exclusive, means of achieving emissions
reduction. See also, Union Elec. Co. v.
EPA, 427 U.S. 246, 264—266 (1976)
(holding that “necessary” measures are
those that meet the ‘minimum
conditions’ of the Act, and that a state
“may select whatever mix of control
devices it desires,” even ones more
stringent than Federal standard, to
achieve compliance with a NAAQS, and
that “the Administrator must approve
such plans if they meet the minimum
requirements” of section 110(a)(2) of the
Act). Clearly, in light of the Act and the
case law, EPA’s failure to specify the
state adoption of a specific control
measure cannot dictate whether a
measure is necessary or appropriate.

In this particular instance, the District
needs reductions to satisfy the
requirements for rate-of-progress (ROP)
and attainment plans (including
contingency measures) for the
reclassified Metropolitan Washington
DC severe 1-hour ozone nonattainment
area. It is the District’s prerogative to
develop whatever rule or set of rules it
deems necessary or appropriate such
that the rule or rules will collectively
achieve the additional emission
reductions needed to satisfy the ROP

10 As noted in Virginia v. EPA, 108 F.3d 1397
(D.C. Cir. 1997), EPA does have the authority within
the mechanism created by section 184 of the Act to
order states to adopt control measures
recommended by the OTC, if EPA agrees with and
approves that recommendation. 108 F.3d, n.3 at
1402. As we have previously stated, the OTC model
AIM coatings rule was not developed pursuant to
the section 184 mechanism; EPA therefore has no
authority to order that the District or any other state
adopt this measure in order to reduce VOC
emissions.
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and attainment plan requirements for its
1-hour ozone severe nonattainment area.
Because commenters might find it more
necessary or appropriate to obtain the
needed VOC emission reductions
elsewhere is not a basis for EPA to
disapprove the rule implementing the
District’s determination of the best
approach to obtain the needed
reductions.

The District’s April 16, 2004 SIP
revision submittal (supplemented on
September 20 and November 24, 2004)
provides evidence and certification that
it has the legal authority to adopt its
AIM coatings rule and that it has
followed all of the requirements in the
District’s law and constitution that are
related to adoption of a SIP revision. As
noted in BCCA Appeal Group v. EPA,
355 F.3d 817 (5th Cir. 2004):

[TThe CAA only requires that the states
provide “necessary assurances that the State
* * * will have adequate * * * authority
under State (and as appropriate, local) law to
carry out such implementation plan (and it
is not prohibited by any provision of * * *
State law from carrying out such
implementation plan or portion thereof).” 42
U.S.C. 7410(a)(2)(E)(i). There is no statutory
requirement that the EPA review SIP
submissions to ensure compliance with state
law * * * . Such a requirement would be
extremely burdensome and negate the
rationale for having the state provide the
assurances in the first instance. The EPA is
entitled to rely on a state’s certification
unless it is clear that the SIP violates state
law, and proof thereof, such as a state court
decision, is presented to EPA during the SIP
approval process. 355 F.3d 817, n.11 at 830.

The commenter has offered no proof,
such as a court decision, that the
District’'s AIM coatings rule clearly
violates local law. EPA therefore is
relying on the District’s certification that
it had the legal authority to adopt its
AIM coatings rule and that it has
followed all of the requirements in the
District’s law that are related to
adoption of this SIP revision.

I. Comment: EPA’s Action To Approve
or Disapprove the District’s AIM
Coatings Rule Is a “Significant
Regulatory Action” as Defined by
Executive Order 12866, 58 FR 51735
(September 30, 1993).

Response: EPA disagrees with this
comment. Under Executive Order 12866
(58 FR 51735, October 4, 1993), this
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. The commenter alleges that
EPA’s approval of the District’'s AIM
coatings rule is a ‘‘significant regulatory
action” because it meets several of the
following criteria specified in Executive
Order 12866: “[it will have] an annual
effect on the economy of $100 million

or more or [it will] adversely affect in

a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities
However, this action merely approves
existing state law as meeting Federal
requirements. EPA’s approval of this SIP
revision imposes no additional
requirements beyond those imposed by
state law. Accordingly, this action meets
none of the criteria listed above. Any
cost or any material adverse effects on
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities exist, if at all, due to the
District’s approval of its state AIM
coatings rule, not by EPA’s approval of
that rule into the District’s SIP. If EPA
failed to act on the District’'s AIM
coatings rule, the effects of the rule
would not be changed because this rule
went effect in the District on January 1,
2005. Nothing that EPA might do at this
point in time alters that fact.

Furthermore, the District voluntarily
adopted its version of the OTC model
AIM coatings rule and, as the
commenter itself acknowledges, EPA
could not impose this control measure
on the District. Virginia v. EPA, 108
F.3d 1397 (D.C. Cir. 1997). EPA’s
approval of this state rule merely fulfills
its statutory obligation under the Act to
review SIP submissions and approve
state choices, provided that they meet
the criteria of the Act.

J. Comment: The District of Columbia
Has Not Analyzed the Cost-Effectiveness
of Any Reasonably Available
Alternatives to the Proposed Rule—The
commenter states that the District has an
obligation to perform a thorough
evaluation of the cost-effectiveness of
the District AIM coatings rule, including
a comparison with the cost-effectiveness
of reasonably available alternatives. The
rule, and related rulemaking materials,
do not analyze the cost-effectiveness of
any reasonably available alternatives to
the proposed rule. The commenter
claims that this omission demonstrates
the arbitrary and capricious nature of
the rule, and clearly is a direct violation
of the laws of the District of Columbia.

Response: EPA disagrees with this
comment. The cost per ton figure
determined by the District in its
economic analysis, and its decision to
rely upon information from California,
are all decisions which fall within a
state’s purview, and issues regarding
those decisions are rightly raised by
interested parties to the state during its
regulatory adoption The District’s April
16, 2004 SIP revision submittal

* x %

(supplemented on September 20 and
November 24, 2004) provides evidence
and certification that it that it has the
legal authority to adopt its AIM coatings
rule and that it has followed all of the
requirements in the District’s law that
are related to adoption of a SIP revision.
(See EPA’s response to Comment II. H.).
See BCCA Appeal Group v. EPA, 355
F.3d 817 n.11 at 830 (EPA may rely on
the state’s certification that it has
complied with applicable state
requirements for promulgating a rule
submitted as a revision to its SIP).

K. Comment: Additional Comments
Submitted to the OTC and
Commonwealth of Virginia Included, by
Reference, in the Comments Submitted
to EPA on the December 27, 2004
Proposed Approval of District’s AIM
Coatings Rule (69 FR 77149)—As
previously noted the SWC has included,
by reference, in its comments to EPA on
the proposed approval of the District’s
AIM rule the comments it submitted to
the OTC in a letter dated January 11,
2001 (and its attachments). The SWC
has also included, by reference, the
comments it submitted to the District
during its adoption process. Most of
theses comments have already been
summarized and responded to
previously in Comments A-K as the
SWC also submitted them directly to
EPA on its proposed rulemaking. The
following summarizes the remaining
comments submitted to the District
during its rule adoption process:

(1) The commenter has significant
concerns with the proposed standards
for certain paints and coatings, e.g.,
interior wood clear and semi-
transparent stains, interior wood
vanishes, interior wood sanding sealers,
exterior wood primers, and floor
coatings. The commenter asserts that the
District’s proposed AIM coatings
regulation is based upon the inaccurate
assumption that compliant coatings are
available or can be developed which
will satisfy customer requirements and
meet all of the performance
requirements of these categories. The
commenter contends that such coatings
are not effectively within the limits of
current technology and that this
inaccurate assumption will result in
increased and earlier repainting which
can damage floors in the District due to
seasonal variations in temperature and
humidity.

(2) The commenter asserts that the
economic analysis of the District’s
proposed AIM coatings rule is
inaccurate because it uses a cost figure
of $6400 per ton of emissions reduced
based upon an economic analysis done
for California. The commenter contends
that the cost figure is inappropriate
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given the differences in the stringency
of the current requirements for AIM
coatings in the District versus
California, and therefore, the District
needs to make an independent
determination of the cost of VOC
reductions from its proposed AIM
coatings regulation.

(3) The commenter is concerned that
the California Air Resources Board
(CARB) suggested control measure
(SCM) has been adopted in only 25 of
the 35 air districts in California since it
was first issued in June 1977. In 22 of
the districts that have adopted the SCM,
there are significant modifications and
revisions, typically in the VOC limits for
one or more AIM coating categories.
Such modifications and revisions are
necessary in those categories where
there are no known substitute products,
where it is shown that no substitute is
necessary, since the increase in VOC
emissions is marginal.

(4) The commenter is concerned that
the proposed rule does not allow
averaging of VOC content for various
coatings produced by a manufacturer,
which the CARB SCM allows.

(5) The commenter is concerned that
there are no suitable substitutes for all
the applications for these 5 categories of
products, e.g., interior wood clear and
semi-transparent stains, interior wood
vanishes, interior wood sanding sealers,
exterior wood primers, and floor
coatings. No water-based substitute
meets performance standard for many
applications, and their use can cause
grain raising, lapping and a panelization
problem, and that the District has not
addressed these issues.

(6) The commenter suggests that there
should be numerous exemptions that
should be included in the District’s rule,
such as low-temperature products
manufactured by the commenter
intended for use in colder weather when
ozone is not an issue. If more consumers
use coatings in non-summer months,
some of the summer ozone problems
will disappear. Low temperature
products should be encouraged with
incentives, not regulated out of the
market.

(7) The commenter is concerned that
the CARB report contains numerous
flaws which prevent it from being a
valid basis for the proposed AIM rule.

(8) The commenter was not aware of
the Districts prior hearing regarding the
proposed rule and requests a hearing for
an opportunity to present live testimony
regarding the proposed rule, prior to the
District taking any action on the
proposal.

Response: With regard to the
comments submitted to the OTC, and to
the District on its proposed AIM

coatings rule and subsequently, by
reference, to EPA on its December 27,
2004 proposed approval of the District’s
April 16, 2004 SIP revision request
(supplemented on September 20 and
November 24, 2004), it is important to
understand EPA’s role with regard to
review and approval or disapproval of
rules submitted by states as SIP
revisions. EPA can only take action
upon the final adopted version of a
state’s regulation as submitted by that
state in its SIP revision request. It is not
within EPA’s authority, by its
rulemaking on the SIP revision or
otherwise, to change or modify the text
or substantive requirements of a state
regulation. Therefore, EPA cannot
modify the District’s AIM coatings
regulation to address the commenter’s
concerns.

The District’s reliance upon both
technical and cost analyses from
California in its decisions with regard to
the provisions in its final AIM coatings
rule, its decisions to not include
provisions for averaging, and its
decisions to not provide exemptions are
all decisions which fall within a state’s
purview, and issues regarding those
decisions are rightfully raised by
interested parties to the state during its
regulatory adoption process. Therefore,
it was appropriate that the SWC
commented to the District on these
matters during the adoption of its AIM
coatings rule. A complete SIP revision
submission from a state includes a
compilation of timely comments
properly submitted to the state on the
proposed SIP revision and the state’s
response thereto (40 CFR part 51,
appendix V, 2.1 (h)). EPA has reviewed
the District’s SIP revision submittal and
has determined that comments the SWC
submitted to the District (which the
SWC has incorporated by reference as
comments on this rulemaking), along
with the District’s responses to those
comments, are included therein.

With regard to the SWC’s comment
that it was not aware of the public
hearing held by the District regarding
the proposed rule and its request for an
additional hearing to present live
testimony regarding the District’s
proposed AIM rule, EPA notes that in
addition to the public hearing held on
July 9, 2003 to which the SWC’s
comment refers (notice of which was
published in the Washington Times),
the District held a second public hearing
on its AIM coatings rule on November
15, 2004 (notice of which was also
published in the Washington Times).
The SWC did not attend this second
public hearing. EPA’s review of the
District’s April 16, 2004 SIP revision
request (supplemented on September 20

and November 24, 2004) indicates that
the District satisfied the requirements of
section 110(a) of the CAA with regard to
providing public notice and public
hearings on its AIM coatings rule SIP
revision.

The District’s April 16, 2004 SIP
revision submittal (supplemented on
September 20 and November 24, 2004)
provides evidence and certification that
it that it has the legal authority to adopt
its AIM coatings rule and that it has
followed all of the requirements in the
District’s law that are related to
adoption of this SIP revision. (See EPA’s
response to Comment II. H.). In the
context of a SIP approval, EPA’s review
of these state decisions is limited to
whether the SIP revision meets the
minimum criteria of the Act. Provided
that the rule adopted by the state
satisfies those criteria, EPA must
approve such a SIP revision. See, Union
Elec Co. v. EPA, BCCA Appeal Group v.
EPA, 355 F.3d 817, n.11 at 830.

II1. Final Action

EPA is approving the District’s SIP
revision for the control of VOC
emissions from AIM coatings rule
submitted on April 16, 2004, and
supplemented on September 20 and
November 24, 2004. The District’s AIM
coatings rule is part of the District’s
strategy to satisfy the CAA’s
requirements for a severe ozone
nonattainment area and to achieve and
maintain the ozone standard in the
Metropolitan Washington, DC ozone
nonattainment area.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
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contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for

failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 11, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action, pertaining to the District
of Columbia’s AIM coatings rule, may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 2, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2.In §52.470, the table in paragraph (c)
is amended by adding the following
entries to ‘“District of Columbia
Municipal Regulations (DCMR), Title
20—Environment, Chapter 7—Volatile
Organic Compounds’:
m a. Adding entries for section 749
through Section 754.
m b. Adding a new entry for section 799
after the existing entries for section 799.
The added entries read as follows:

§52.470 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS

State citation

Title/subject

State effective
date

EPA approval date

Additional explanation

District of Columbia Municipal Regulations (DCMR), Title 20—Environment

Chapter 7 Volatile Organic Compounds

Section 749 .............. Architectural and Industrial Maintenance Coat- 04/16/04 5/21/05 [Insert page
ing—General Requirements. 11/26/04 number where the

document begins].

Section 750 .............. Architectural and Industrial Maintenance Coat- 04/16/04 5/21/05 [Insert page
ing— Standards. 11/26/04 number where the

document begins].

Section 751 .............. Architectural and Industrial Maintenance Coat- 04/16/04 5/21/05 [Insert page
ing—Exemptions. 11/26/04 number where the

document begins].

Section 752 .............. Architectural and Industrial Maintenance Coat- 04/16/04 5/21/05 [Insert page
ing—Labeling Requirement. 11/26/04 number where the

document begins].
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EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS—Continued

State citation

Title/subject

State effective

EPA approval date Additional explanation

date

Section 753 .............. Architectural and Industrial Maintenance Coat- 04/16/04 5/21/05 [Insert page
ing—Reporting Requirements. 11/26/04 number where the
document begins].

Section 754 .............. Architectural and Industrial Maintenance Coat- 04/16/04 5/21/05 [Insert page
ing—Testing Requirements. 11/26/04 number where the
document begins].

Section 799 .............. Definitions .....oovuviiiiiii e 04/16/04 5/21/05[Insert page
11/26/04 number where the
document begins].

* * * * *

[FR Doc. 05-9312 Filed 5-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA151-5085; FRL-7910-1]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
VOC Emissions Standards for AIM
Coatings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia. This revision pertains to the
control of volatile organic compounds
(VOC) emissions from architectural and
industrial maintenance (AIM) coatings.
EPA is approving this SIP revision in
accordance with the Clean Air Act (CAA
or Act).

DATES: Effective Date: This final rule is
effective on June 13, 2005.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
Virginia Department of Environmental
Quality, 629 East Main Street,
Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 7, 2004 (69 FR 31780), EPA
published a notice of proposed

rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of a Virginia
regulation pertaining to the control of
VOC from AIM coatings. The formal SIP
revision was submitted by the Virginia
Department of Environmental Quality
(VADEQ) on February 23, 2004. The
specific requirements of Virginia’s SIP
revision for AIM coatings and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. EPA received adverse
comments on the June 7, 2004 NPR. A
summary of the comments submitted
and EPA’s responses are provided in
Section II of this document.

EPA is aware that concerns have been
raised about the achievability of VOC
content limits of some of the product
categories under the Virginia AIM
coatings rule. Although we are
approving this rule today, the Agency is
concerned that if the rule’s limits make
it impossible for manufacturers to
produce coatings that are desirable to
consumers, there is a possibility that
users may misuse the products by
adding additional solvent, thereby
circumventing the rule’s intended VOC
emission reductions. We intend to work
with Virginia and manufacturers to
explore ways to ensure that the rule
achieves the intended VOC emission
reductions, and we intend to address
this issue in evaluating the amount of
VOC emission reduction credit
attributable to the rule.

I1. Public Comments and EPA
Responses

The National Paint and Coatings
Association (NPCA) is one of the
adverse commenters on EPA’s June 7,
2004 proposed approval of Virginia’s
AIM coatings rule. The NPCA’s
comments include, by reference, the
comments it previously submitted to
Virginia on the proposed version of the
AIM coatings rule during the

Commonwealth’s adoption process as
transmitted by VADEQ in its February
23, 2004 SIP revision submittal to EPA.
The NPCA also includes, by reference,
the comments submitted by the Sherwin
Williams Company (SWC) to EPA on the
June 7, 2004 proposed approval of
Virginia’s AIM coatings rule. The SWC
is the other adverse commenter on
EPA’s June 7, 2004 proposed approval
of Virginia’s AIM coatings rule. The
SWC also includes, by reference, the
comments it submitted to Virginia on
the proposed version of the AIM
coatings rule during the
Commonwealth’s adoption process, and
the comments it submitted to the Ozone
Transport Commission in a letter dated
January 11, 2001.

The following summarizes the
comments submitted by the NPCA and
the SWC to EPA on the June 7, 2004
proposed approval of Virginia’s AIM
coatings rule and EPA’s response to
those comments.

A. Comment: Using Flawed Data
Violates the Data Quality Objectives Act
and Administrative Procedures Act—
The commenters assert that the Virginia
AIM coatings rule is based on flawed
data and that the use of this data
violates the Data Quality Objectives Act
(“DQOA”) (Section 515(a) of the
Treasury and General Government
Appropriations Act for Fiscal Year 2001
(Pub. L. 106-554; H.R. 5658)). The data
at issue is contained in what the
commenters characterize as a “‘study
prepared by E.H. Pechan & Associates”
(Pechan Study) in 2001. The alleged
flaws relate to projected emissions
reductions calculated in the Pechan
Study.

The commenters assert that certain of
the underlying data and data analyses
are allegedly “unreproduceable.”
Further, the commenters assert that if
better data were used, the OTC model
AIM coatings rule would achieve greater
VOC emissions reductions, relative to
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the Federal AIM coatings rule, than was
calculated in the Pechan Study (54
percent reduction versus 31 percent
reduction), even if certain source
categories were omitted from regulation
under the OTC rule. For these reasons,
the commenters state that EPA must not
approve the proposed Virginia’s AIM
coatings rule as a SIP revision.?

Response: EPA disagrees with this
comment. What the commenters
characterize as the Pechan Study is not
at issue in this rulemaking. The Pechan
Study was not submitted to EPA by
Virginia in its request that EPA approve
its AIM coatings rule.2 The validity of
the Pechan Study data is not at issue
because Virginia did not request
approval of a quantified amount of VOC
emission reduction from the enactment
of its regulation. Rather, this AIM
coatings regulation has been submitted
by Virginia, and is being considered by
EPA, on the basis that it strengthens the
existing Virginia SIP. The commenters
do not dispute that the Virginia AIM
coatings rule will, in fact, reduce VOC
emissions.

Section 110 of the Act provides the
statutory framework for approval/
disapproval of SIP revisions. Under the
Act, EPA establishes NAAQS for certain
pollutants. The Act establishes a joint
Federal and state program to control air
pollution and to protect public health.
States are required to prepare SIPs for
each designated ““air quality control
region” within their borders. The SIP
must specify emission limitations and

10ne of the commenters has submitted a
“Request for Correction of Information” (RFC) dated
June 2, 2004, to EPA’s Information Quality
Guidelines Office in Washington, DC, which raises
substantively similar issues to those raised by this
comment. By letter dated February 25, 2005 from
Robert Brenner, Principal Deputy Assistant
Administrator to the Counsel for Sherwin Williams
Company, EPA responded separately to the RFC. A
copy of that letter is included in the administrative
record for this final rulemaking.

2The commenters concede that the Pechan Study
and related spreadsheet are not part of the record
submitted to EPA by Virginia. They assert, however,
that there are references to the Pechan Study in
other materials submitted by Virginia. Whether or
not the Pechan Study, or data from that study, was
submitted to EPA does not alter our analyses or
conclusion, described herein, that the Pechan Study
is not relevant in this rulemaking. Consequently,
because the Pechan Study is not relevant to this
rulemaking, the commenter’s reliance on the
document entitled, “A Summary of General
Assessment Factors for Evaluating the Quality of
Scientific and Technical Information,” EPA 100/B—
03-001 (June 2003), provided as exhibit C to SWC’s
comments, is misplaced. This ‘“‘Assessment
Factors” document describes the considerations
EPA takes into account in evaluating scientific or
technical information ““used in support of Agency
actions.” Assessment Factors, p.1. The Pechan
Study is not being used in support of this
rulemaking, therefore, EPA is under no obligation
to evaluate the scientific or technical information in
that study.

other measures necessary for that area to
meet and maintain the required
NAAQS. Each SIP must be submitted to
EPA for its review and approval. EPA
will review and must approve the SIP
revision if it is found to meet the
minimum requirements of the Act. See
section 110(k)(3) of the Act, 42 U.S.C.
7410(k)(3); see also, Union Elec. Co. v.
EPA, 427 U.S. 246, 265, 96 S.Ct. 2518,
49 1.Ed.2d 474 (1976). The Act
expressly provides that the states may
adopt more stringent air pollution
control measures than the Act requires
with or without EPA approval. See
section 116 of the Act, 42 U.S.C. 7416.
EPA must disapprove state plans, and
revisions thereto, that are less stringent
than a standard or limitation provided
by Federal law. See section 110(k) of the
Act, 42 U.S.C. 7410 (k); see also
Duquesne Light v. EPA, 166 F.3d 609
(3d Cir. 1999).

The Pechan Study is not part of
Virginia’s submission in support of its
AIM coatings rule. Because Virginia’s
February 23, 2004 submission does not
seek approval of a specific amount of
emissions reductions, the level of
emissions reductions that might be
calculable using data contained in the
Pechan Study is irrelevant to whether
EPA should approve this SIP revision.?
The only relevant inquiry at this time is
whether this SIP revision meets the
minimum criteria for approval under
the Act, including the requirement that
Virginia’s AIM coatings rule be at least
as stringent as the otherwise applicable
Federal AIM coatings rule set forth at 40
CFR 59.400, subpart D.4

3 After submission of a request for approval of a
quantified amount of emissions reductions credit
due to the AIM coatings rule by the
Commonwealth, EPA will evaluate the credit
attributable to the rule. Whatever methodology and
data the Commonwealth uses in such a request will
become ripe for public comment.

4The commenters assert that ““it makes no
difference whether Virginia is asking for credits at
this time for there to be a Data Quality Act
challenge,” apparently because the fact that
material from the Pechan Study appears in the
rulemaking docket for this action, there is
“dissemination of flawed data.” This ignores that
fact that EPA is taking no stance on the Pechan
Study and its underlying data. That study is
irrelevant to our analysis as to whether the Virginia
AIM rule is approvable as a measure meeting the
requirements of section 110 of the Act that
strengthens the Virginia SIP. EPA is not required to
address irrelevant material merely because it is in
the rulemaking docket. Section 307(d)(6)(B) of the
CAA (which applies to, among other things, SIP
revisions, see 42 U.S.C. 7607(d)(1)(B)), requires EPA
to respond to “‘each of the significant comments,
criticisms, and new data submitted * * * during
the public comment period.” 42 U.S.C.
7607(d)(6)(B). The United States Supreme Court has
held that “irrelevant”” matter in the docket is not
“significant” as that term is used in the CAA, and
EPA has no duty to respond to it. See Whitman v.
Amer. Trucking Ass’ns., Inc., 531 U.S. 457, n. 2 at
470 (2001). With respect to the Pechan data, we are

EPA has concluded that the Virginia
AIM coatings rule meets the criteria for
approvability. It is worth noting that
EPA agrees with the commenters’
conclusion that the Virginia AIM
coatings rule is more stringent than the
Federal AIM coatings rule, though not
for the reasons given by the
commenters, i.e., that the commenters’
“better” data demonstrates that OTC
Model AIM coatings rule achieves a 54
percent, as opposed to the Pechan
Study’s 31 percent reduction in VOC
emissions beyond that required by the
Federal AIM coatings rule. Rather, EPA
has determined that the Virginia’s AIM
coatings rule is, on its face, more
stringent than the Federal AIM coatings
rule. Examples of categories for which
Virginia’s AIM coatings rule is facially
more stringent than the Federal AIM
coatings rule include, but are not
limited to, the VOC content limit for
non-flat high gloss coatings and
antifouling coatings. The Federal AIM
coatings rule VOC content limit for non-
flat high gloss coatings is 380 grams/
liter while the Virginia AIM coatings
rule’s limit is 250 grams/liter, and the
Federal AIM coatings rule’s VOC
content limit for anti-fouling coatings is
450 grams/liter while the Virginia AIM
coatings rule’s is 400 grams/liter.
Examples of where Virginia AIM
coatings rule is as stringent, but not
more stringent, than the Federal AIM
coatings rule include, but are not
limited to, the VOC content limit for
antenna coatings and low-solids
coatings. In both rules the VOC content
limits for these categories are 530
grams/liter and 120 grams/liter,
respectively. Thus, on a category by
category basis, EPA believes that
Virginia’s AIM coatings rule is as
stringent or more stringent than the
Federal AIM coatings rule. Further, EPA
has received no comments that the
Virginia AIM coatings rule is less
stringent than the Federal AIM coatings
rule.

B. Comment: The Virginia AIM
Coatings Rule Was Adopted in Violation
of Clean Air Act Section 183(e)(9)—The
commenters state that in 1998, after a
seven-year rule development process,
EPA promulgated its nationwide
emission limitation for AIM coatings
pursuant to Clean Air Act section
183(e). The commenters note that
Virginia’s AIM coatings rule seeks to
impose numerous VOC emission limits
that will be more stringent than the
corresponding limits in EPA’s
regulation. The commenters assert that

not disseminating it, but we rather are fulfilling our
statutory role as custodian of a docket containing
irrelevant material submitted by third parties.
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section 183(e)(9) requires that any state
which proposes regulations to establish
emission standards other than the
Federal standards for products regulated
under Federal rules shall first consult
with the EPA Administrator. The
commenters believe that Virginia failed
to engage in that required consultation,
and, therefore, that: (1) Virginia violated
section 183(e)(9) in its adoption of the
Virginia AIM coatings rule, and (2)
approval of the AIM coatings rule by
EPA would violate, and is, therefore,
prohibited by, sections 110(a)(2)(A) and
(a)(2)(E) of the Act.

Response: EPA disagrees with this
comment. Contrary to the implication of
the commenters, section 183(e)(9) does
not require states to seek EPA’s
permission to regulate consumer
products. By its explicit terms, the
statute contemplates consultation with
EPA only with respect to “whether any
other state or local subdivision has
promulgated or is promulgating
regulations on any products covered
under [section 183(e)].” The
commenters erroneously construe this
as a requirement for permission rather
than informational consultation.
Further, the final Federal AIM coatings
regulations at 40 CFR 59.410 explicitly
provide that states and their political
subdivisions retain authority to adopt
and enforce their own additional
regulations affecting these products. See
also 63 FR 48848, 48884 (September 11,
1998). In addition, as stated in the
preamble to the final rule for
architectural coatings, Congress did not
intend section 183(e) to preempt any
existing or future state rules governing
VOC emissions from consumer and
commercial products. See id. at 48857.
Accordingly, Virginia retains authority
to impose more stringent limits for
architectural coatings as part of its SIP,
and its election to do so is not a basis
for EPA to disapprove the submission
for inclusion into the SIP. See Union
Elec. Co. v. EPA, 427 U.S. at 265—66
(1976). Although national uniformity in
consumer and commercial product
regulations may have some benefit to
the regulated community, EPA
recognizes that some localities may
need more stringent regulation to
combat more serious and more
intransigent ozone nonattainment
problems.

Further, there was ample consultation
with EPA prior to Virginia’s adoption of
its AIM coatings rule. On March 28,
2001, the OTC adopted a Memorandum
of Understanding (MOU) on regional
control measures, signed by all the
member states of the OTC, including
Virginia, which officially made
available the OTC model rules,

including the AIM coatings model rule.
See the discussion of this MOU in the
Report of the Executive Director, OTC,
dated July 24, 2001, a copy of which has
been included in administrative record
of this final rulemaking. That MOU
includes the following text, “WHEREAS
after reviewing regulations already in
place in OTC and other States,
reviewing technical information,
consulting with other States and Federal
agencies, consulting with stakeholders,
and presenting draft model rules in a
special OTC meeting, OTC developed
model rules for the following source
categories * * * architectural and
industrial maintenance coatings * *
(a copy of the signed March 28, 2001
MOU has been placed in the
administrative record of this final
rulemaking).

Therefore, there is no validity to the
commenters’ assertion that Virginia
failed to consult with EPA in the
adoption of its AIM coatings rule. EPA
was fully cognizant of the requirements
of the Virginia AIM coatings rule before
its formal adoption by Virginia.? For all
these reasons, EPA disagrees that
Virginia violated section 183(e)(9) in its
adoption of the its AIM coatings rule,
and disagrees that approval of the
Virginia AIM coatings rule by EPA is in
violation of or prohibited by sections
110(a)(2)(A) and (a)(2)(E) of the Act.

C. Comment: The Virginia AIM
Coatings Rule Was Adopted in Violation
of Clean Air Act Section 184(c), and
Approval of the SIP Revision Would,
Itself, Violate that Section—The
commenters believe the OTC violated
Clean Air Act section 184(c)(1) by
failing to “transmit” its
recommendations to the Administrator,
and that the OTC’s violation was
compounded by the Administrator’s
failure to review the Model Rule
through the notice, comment and
approval process required by Clean Air
Act section 184(c)(2)—(4). The
commenters assert that these purported
violations of the Clean Air Act prevent
Virginia from adopting the Virginia AIM
coatings rule, and now prevent EPA
from validly approving that rule as a
revision to the Virginia SIP.

Response: EPA disagrees with this
comment. Section 184(c)(1) of the Act
states that “the [OTC] may, after notice
and opportunity for public comment,

* 99

5 While EPA reviewed the model AIM coatings
rule and the draft Virginia version of that rule, EPA
had no authority under the Clean Air Act to dictate
the exact language or requirements of the rule. As
explained previously, EPA’s role is to review a state
submission to ensure it meets the applicable criteria
of section 110 generally, and, in the case of an AIM
rule to ensure it is at least as stringent as the
otherwise applicable Federal rule.

develop recommendations for
additional control measures to be
applied within all or a part of such
transport region if the commission
determines such measures are necessary
to bring any area in such region into
attainment by the dates provided by this
subpart.” It is important to note that the
OTC model AIM coatings rule was not
developed pursuant to section 184(c)(1),
which provision is only triggered
“[u]pon petition of any State within a
transport region established for ozone

* * * No such petition preceded the
development of the model AIM coatings
rule. Nor, for that matter, was
development of a rule upon State
petition under section 184(e)(1) meant
to be the exclusive mechanism for
development of model rules within the
OTC. Nothing in section 184 prevents
the voluntary development of model
rules without the prerequisite of a state
petition. Section 184 is a voluntary
process and the OTC may opt for that
process or another. This provision of the
Act was not intended to prevent OTC’s
development of model rules which
states may individually choose to adapt
and adopt on their own, as Virginia did,
basing its AIM coatings rule on the
model developed within the context of
the OTC. In developing its state rule
from the OTC model, Virginia was free
to adapt that rule as it saw fit (or to
leave the OTC model rule essentially
unchanged), so long as its rule remained
at least as stringent as the Federal AIM
coatings rule.

As previously stated, on March 28,
2001, the OTC member states signed a
MOU on regional control measures,
including the AIM coatings model rule.
The OTC did not develop
recommendations to the Administrator
for additional control measures. The
MOU stated that implementing these
rules will help attain and maintain the
1-hour standard for ozone and were
therefore made available to the states for
use in developing their own
regulations.®

6 The commenters argue that section 184 either
does not require a formal petition to be triggered,
or alternatively that the MOU between the OTC
states qualifies as a “petition.” With respect to their
first argument, section 184(c) says that the OTC
“may, after notice and opportunity for public
comment, develop recommendations for additional
control measures * * *” and that the
recommendations shall be presented to the EPA
Administrator. This mechanism is triggered ‘“‘upon
petition of any State with a transport region
established for ozone, and based on a majority vote
of the Governors on the Commission (or their
designees) * * *.”” 42 U.S.C. 7511d(c)(1) (emphasis
added). The clear and unambiguous language of the
Act requires a petition and a vote. We reasonably
interpret section 184(c), in light of the obligation to
conduct a vote, to require the petition to be a
manifestation of an express intent to invoke the
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Even though the OTC did not develop
the model AIM coatings rule pursuant to
section 184(c)(1) of the Act, nevertheless
it provided ample opportunity for OTC
member and stakeholder comment by
holding several public meetings
concerning the model rules including
the AIM coatings model rule. The sign-
in sheets or agenda for four meetings
held in 2000 and 2001 at which the OTC
AIM coatings model was discussed
(some of which reflect the attendance of
a representative of the EPA and/or the
commenters), have been placed in the
administrative record for this final
rulemaking.

D. Comment: The Virginia AIM
Coatings Rule violates the Commerce
Clause and the Equal Protection Clause
of the U.S. Constitution—The
commenters’ title heading of this
comment states that the Virginia AIM
coatings rule violates the Equal
Protection Clause of the U.S.
Constitution, but the text that follows
that title heading provides no arguments
or assertions to support this claim. In
both the title heading and the text that
follows, the commenters claim that the
Virginia AIM coatings rule violates the
Commerce Clause of Article I, Section 8,
of the U.S. Constitution, because it
allegedly imposes an unreasonable
burden on interstate commerce. The
commenters assert that because the
Virginia AIM coatings rule contains
VOC limits and other provisions that
differ from the Federal AIM coatings
rule in 40 CFR 59.400, the rule imposes
unreasonable restrictions and burdens
on the flow of coatings in interstate
commerce. The commenters further
claim that the burdens of the Virginia

section 184(c) process. Further, any petition would
need to be sufficient in its clarity to put members
on notice of their obligation to hold a vote and
fulfill the other provisions of the section 184
process. We do not believe that a document which
in hindsight might be construed as an inadvertent
opt-in to the voluntary section 184 process could
be the petition affirmatively intended by the Act.

With respect to the argument that the MOU is in
hindsight a “petition” triggering the section 184
rule development process, nothing in the record
indicates that the OTC treated this MOU as a
petition to initiate the section 184 process. This is
not surprising because the MOU’s plain language
recites that the model rules had already been
developed that by the time the MOU was signed
(“WHEREAS * * * OTC developed final model
rules for the following source categories* * *.”).
Under section 184(c) the petition initiates the
voluntary section 184 rule development process. 42
U.S.C. 7511d(c)(1). The MOU, however, came near
the end of the OTC’s model rule development
process. This is a strong indication that the OTC did
not intend the AIM coatings rule, or the other rules
recited in the MOU, to be subject to the section 184
process. By its failure to express an intention to
trigger the section 184 rule development
mechanism, we reject the argument that the MOU
constitutes a section 184(c) petition. The MOU
neither expressly nor inadvertently opted-in the
OTC states to the section 184 process.

AIM coatings rule are excessive and
outweigh the benefits of the rule. The
commenters argue that EPA should
disapprove the SIP revision on this
basis.

Response: As indicated previously,
the commenters provide no arguments
or assertions as to the claim made in the
title heading of this comment that the
Virginia AIM coatings rule violates the
Equal Protection Clause of the U.S.
Constitution (see pages 14—16 of the
letter dated July 7, 2005 from the SWC
to Docket ID No. VA151-5077, EPA
Proposal to Approve SIP Revision
Submitted by the Commonwealth of
Virginia Concerning Architectural and
Industrial Maintenance (AIM) Coatings).
Moreover, the text of the comment
following the title heading does not
reference or even make mention of the
Equal Protection Clause. Lastly, in no
other comment submitted by the SWC
on EPA’s June 7, 2004 proposed
approval of Virginia’s AIM coatings rule
is there any mention or reference to the
Equal Protection Clause of the U.S.
Constitution. EPA does not believe that
any provision of the Virginia AIM rule
violates the Equal Protection Clause of
the U.S. Constitution.

Regarding the comment that Virginia’s
AIM coatings rule violates the
Commerce Clause of the U.S.
Constitution, EPA agrees with this
comment only to the extent that it
acknowledges that AIM coatings are
products in interstate commerce and
that state regulations on coatings
therefore have the potential to violate
the Commerce Clause. EPA understands
the commenters’ practical concerns
caused by differing state regulations, but
disagrees with the commenters’ view
that the Virginia’s AIM coatings rule
impermissibly impinges on interstate
commerce. A state law may violate the
Commerce Clause in two ways: (1) By
explicitly discriminating between
interstate and intrastate commerce; or
(2) even in the absence of overt
discrimination, by imposing an
incidental burden on interstate
commerce that is markedly greater than
that on intrastate commerce. The
Virginia AIM coatings rule does not
explicitly discriminate against interstate
commerce because it applies
evenhandedly to all coatings
manufactured or sold for use within the
state. At most, therefore, the Virginia
AIM coatings rule could have an
incidental impact on interstate
commerce. In the case of incidental
impacts, the Supreme Court has applied
a balancing test to evaluate the relative
impacts of a state law on interstate and
intrastate commerce. See, Pike v. Bruce
Church, Inc., 397 U.S. 137 (1970).

Courts have struck down even
nondiscriminatory state statutes when
the burden on interstate commerce is
“clearly excessive in relation to the
putative local benefits.” Id. at 142.

At the outset, EPA notes that it is
unquestionable that Virginia has a
substantial and legitimate interest in
obtaining VOC emissions for the
purpose of attaining the ozone NAAQS.
The adverse health consequences of
exposure to ozone are well known and
well established and need not be
repeated here. See, e.g., National
Ambient Air Quality Standards for
Ozone: Final Response to Remand, 68
FR 614, 620-25 (January 6, 2003). Thus,
the objective of Virginia in adopting the
Virginia AIM coatings rule is to protect
the public health of the citizens of
Virginia. The courts have recognized a
presumption of validity where the state
statute affects matters of public health
and safety. See, e.g., Kassel v.
Consolidated Freightways Corp. of
Delaware, 450 U.S. 662, 671 (1980).
Moreover, even where the state statute
in question is intended to achieve more
general environmental goals, courts
have upheld such statutes
notwithstanding incidental impacts on
out of state manufacturers of a product.
See, e.g, Minnesota v. Clover Leaf
Creamery, et al., 449 U.S. 456 (1981)
(upholding state law that banned sales
of milk in plastic containers to conserve
energy and ease solid waste problems).

The commenters assert, without
reference to any facts, that the Virginia
AIM coatings rule imposes burdens and
has impacts on consumers that are
“clearly excessive in relation to the
purported benefits * * *.” By contrast,
EPA believes that any burdens and
impacts occasioned by the Virginia AIM
coatings rule are not so overwhelming
as to trump the state’s interest in the
protection of public health. First, the
Virginia AIM coatings rule does not
restrict the transportation of coatings in
commerce itself, only the sale of
nonconforming coatings within the
Northern Virginia VOC Emissions
Control Area designated in 9 VAC 5-20—
206. The Commonwealth’s rule
excludes coatings sold or manufactured
for use exclusively outside of the
Northern Virginia VOC Emissions
Control Area or for shipment to others.
9 VAC 5-40-7120 C. The Virginia AIM
coatings rule cannot be construed to
interfere with the transportation of
coatings through the state en route to
other states. As such, EPA believes that
the cases concerning impacts on the
interstate modes of transportation
themselves are inapposite. See, e.g.,
Bibb v. Navajo Freight Lines, 359 U.S.
520 (1938).
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Second, the Virginia AIM coatings
rule is not constructed in such a way
that it has the practical effect of
requiring extraterritorial compliance
with the state’s VOC limits. The Virginia
AIM coatings rule only governs coatings
manufactured or sold for use within the
Northern Virginia VOC Emissions
Control Area. The manufacturers of
coatings in interstate commerce are not
compelled to take any particular action,
and they retain a range of options to
comply with the rule, including, but not
limited to: (1) Ceasing sales of
nonconforming products in the
Northern Virginia VOC Emissions
Control Area ; (2) reformulating
nonconforming products for sale in the
Northern Virginia VOC Emissions
Control Area and passing the extra costs
on to consumers in that area; (3)
reformulating nonconforming products
for sale more broadly; (4) developing
new lines of conforming products; or (5)
entering into production, sales or
marketing agreements with companies
that do manufacture conforming
products. Because manufacturers or
sellers of coatings in other states are not
forced to meet Virginia’s regulatory
requirements elsewhere, the rule does
not impose the type of obligatory
extraterritorial compliance that the
courts have considered unreasonable.
See, e.g., NEMA v. Sorrell, 272 F.3d 104
(2d Cir. 2000) (state label requirement
for light bulbs containing mercury sold
in that state not an impermissible
restriction). It may be that the Virginia
AIM coatings rule will have the effect of
reducing the availability of coatings or
increasing the cost of coatings within
the Northern Virginia VOC Emissions
Control Area, but courts typically view
it as the prerogative of the state to make
regulatory decisions with such impacts
upon its own citizens. NPCA v. City of
Chicago, 45 F.3d 1124 (7th Cir. 1994),
cert. denied, 515 U.S. 1143 (1995) (local
restriction on sales of paints used by
graffiti artists may not be the most
effective means to meet objective, but
that is up to the local government to

decide).

Third, the burdens of the Virginia
AIM coatings rule typically do not
appear to fall more heavily on interstate
commerce than upon intrastate
commerce. The effect on manufacturers
and retailers will fall on all
manufacturers and retailers regardless of
location if they intend their products for
sale within the Northern Virginia VOC
Emissions Control Area designated in 9
VAC 5-20-206, and does not appear to
have the effect of unfairly benefitting in-
state manufacturers and retailers. The
mere fact that there is a burden on some

companies in other states does not alone
establish impermissible interference
with interstate commerce. See, Exxon
Corp. v. Maryland, 437 U.S. 117, 126
(1978).

In addition, EPA notes that courts do
not typically find violations of the
Commerce Clause in situations where
states have enacted state laws with the
authorization of Congress. See, e.g.,
Oxygenated Fuels Assoc., Inc. v. Davis,
63 F. Supp. 1182 (E.D. Cal. 2001) (state
ban on MTBE authorized by Congress);
NEMA v. Sorell, 272 F.3d 104 (2d Cir.
2000) (RCRA'’s authorization of more
stringent state regulations confers a
“sturdy buffer”” against Commerce
Clause challenges). Section 183(e) of the
Act governs the Federal regulation of
VOCs from consumer and commercial
products, such as coatings covered by
the Virginia AIM coatings rule. EPA has
issued a Federal regulation that
provides national standards, including
VOC content limits, for such coatings.
See 40 CFR 59.400 et seq. Congress did
not, however, intend section 183(e) to
preempt additional state regulation of
coatings, as is evident in section
183(e)(9) which indicates explicitly that
states may regulate such products.
EPA’s regulations promulgated pursuant
to the Act recognized that states might
issue their own regulations, so long as
they meet or exceed the requirements of
the Federal regulations. See, e.g., the
National Volatile Organic Compound
Emission Standards for Architectural
Coatings, 40 CFR 59.410, and the
Federal Register which published the
standards, 63 FR 48848, 48857
(September 11, 1998). Thus, EPA
believes that Congress has clearly
provided that a state may regulate
coatings more stringently than other
states.

In section 116 of the Act, Congress
has also explicitly reserved to states and
their political subdivisions the right to
adopt local rules and regulations to
impose emissions limits or otherwise
abate air pollution, unless there is a
specific Federal preemption of that
authority. When Congress intended to
create such Federal preemption, it does
so through explicit provisions. See, e.g.,
section 209(a) of the Act, which pertains
to state or local emissions standards for
motor vehicles; and section 211 of the
Act which pertains to fuel standards.
Moreover, the very structure of the Act
is based upon “cooperative federalism,”
which contemplates that each state will
develop its own state implementation
plan, and that states retain a large
degree of flexibility in choosing which
sources to control and to what degree in
order to attain the NAAQS by the
applicable attainment date. Union

Electric Co. v. EPA, 427 U.S. 246 (1976).
Given the structure of the Act, the mere
fact that one state might choose to
regulate sources differently than another
state is not, in and of itself, contrary to
the Commerce Clause.

Finally, EPA understands that there
may be a practical concern that a
plethora of state regulations creating a
checkerboard of differing requirements
would not be the best approach to
regulating VOCs from AIM coatings or
other consumer products. Greater
uniformity of standards does have
beneficial effects in terms of more cost
effective and efficient regulations. As
EPA noted in its own AIM coatings rule,
national uniformity in regulations is
also an important goal because it will
facilitate more effective regulation and
enforcement, and minimize the
opportunities for undermining the
intended VOC emission reductions. 63
FR 48856—48857. However, EPA also
recognizes that Virginia and other states
with longstanding ozone nonattainment
problems have local needs for VOC
reductions that may necessitate more
stringent coatings regulations. Under
section 116 of the Act, states have the
authority to do so, and significantly,
many states in the Northeast have joined
together to prepare and promulgate
regulations more restrictive than the
Federal AIM coatings rule to apply
uniformly across that region. This
regional collaboration provides regional
uniformity of standards. Virginia may
have additional burdens to insure
compliance with its rule, but for
purposes of this action, EPA presumes
that Virginia takes appropriate actions
to enforce it as necessary. EPA has no
grounds for disapproval of the SIP
revision based upon the commenters’
Commerce Clause comment.

E. Comment: The Emission Limits and
Compliance Schedule in the Virginia
AIM Coatings Rule are Neither
Necessary nor Appropriate to Meet
Applicable Requirements of the Clean
Air Act—The commenters claim that the
Virginia AIM coatings rule is not
“necessary or appropriate” for inclusion
in the Virginia SIP, because EPA did not
direct Virginia to achieve VOC
reductions through the AIM coatings
rule, but left it to the Commonwealth to
decide how such reductions can be
achieved. The commenters further claim
that the Virginia AIM coatings rule is
not necessary or appropriate for
inclusion in the Virginia SIP because of
the numerous alleged procedural and
substantive failings on the part of
VADEQ in promulgating the rule. The
commenters assert that prior to
proposing a SIP revision, the state must
first provide reasonable notice and a
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public hearing, thereby implying that
Virginia failed to do so. The
commenters also assert that in its
rulemaking materials for the Virginia
AIM coatings rule, the VADEQ claimed
that it was “required” by EPA to pursue
revisions to the Virginia AIM coatings
rule (as opposed to other potential
measures) thereby unduly narrowing the
range of alternatives that the VADEQ
considered. The commenters assert that
VADEQ'’s position that revisions to the
Virginia AIM coatings rule were
required by EPA, and thus necessary,
has no basis in fact.

Response: EPA disagrees with this
comment. If fulfillment of the
“necessary or appropriate”” condition of
section 110(a)(2)(A) required EPA first
to determine that a measure was
necessary or appropriate and then to
require a state to adopt that measure,
this condition would present a “catch
22” situation. EPA does not generally
have the authority to require the State
to enact and include in its SIP any
particular control measure, even a
“necessary”’ one.” However, under
section 110(a)(2)(a) a control measure
must be either “necessary or
appropriate”’ (emphasis added); the use
of the disjunctive “or”’ does not provide
that a state must find that only a certain
control measure and no other measure
will achieve the required reduction.
Rather, a state may adopt and propose
for inclusion in its SIP any measure that
meets the other requirements for
approvability so long as that measure is
at least an appropriate, though not
exclusive, means of achieving emissions
reduction. See also, Union Elec. Co. v.
EPA, 427 U.S. 246, 264—266 (1976)
(holding that “necessary’” measures are
those that meet the ‘minimum
conditions’ of the Act, that a state “may
select whatever mix of control devices
it desires,” even ones more stringent
than Federal standard, to achieve
compliance with a NAAQS, and that
“the Administrator must approve such
plans if they meet the minimum
requirements” of section 110(a)(2) of the
Act). Clearly, in light of the Act and the
case law, EPA’s failure to specify that a
state adopt a specific control measure

7 As noted in Virginia v. EPA, 108 F.3d 1397 (D.C.
Cir. 1997), EPA does have the authority within the
mechanism created by section 184 of the Act to
order states to adopt control measures
recommended by the OTC, if EPA agrees with and
approves that recommendation. 108 F.3d, n.3 at
1402. As we have previously stated, the OTC model
AIM coatings rule was not developed pursuant to
the section 184 mechanism; EPA therefore has no
authority to order that Virginia or any other state
adopt this measure in order to reduce VOC
emissions.

cannot dictate whether a specific
measure is necessary or appropriate.

In this particular instance, Virginia
needs reductions to satisfy the
requirements for rate-of-progress (ROP)
and attainment plans (including
contingency measures) for the
reclassified Metropolitan Washington
DC severe 1-hour ozone nonattainment
area. It is Virginia’s prerogative to
develop whatever rule or set of rules it
deems necessary or appropriate such
that the rule or rules will collectively
achieve the additional emission
reductions needed to satisfy the ROP
and attainment plan requirements for its
1-hour ozone severe nonattainment area.
Because commenters might find it more
necessary or appropriate to obtain the
needed VOC emission reductions
elsewhere is not a basis for EPA to
disapprove the rule implementing
Virginia’s determination of the best
approach to obtain the needed
reductions.

EPA has reviewed the
Commonwealth’s February 23, 2004 SIP
revision submission of the Virginia AIM
coatings rule, and finds no indication of
a claim by VADEQ that EPA “required”’
the Commonwealth to revise the
Virginia AIM coatings rule. In its
response to this same comment raised
by the SWC during the
Commonwealth’s rule adoption process,
the VADEQ responded that the
proposed AIM rule was one of the
control measures selected by the
Metropolitan Washington Air Quality
Committee in order to implement a
regional plan for the Washington DC-
MD-VA ozone nonattainment area, and
did not respond that EPA “required” the
proposed AIM coatings rule.

EPA also disagrees with the
commenters’ view of Virginia’s public
notice and hearing procedure. In its
February 23, 2004 SIP revision
submittal, the VADEQ includes a copy
of the public notice published in the
Washington Times announcing its intent
to adopt the AIM coatings rule, and to
hold two public hearings (providing
date, time, venue), and instructions for
submitting comments. That public
notice states that it is being published
in accordance with subsection 2.2—-4007
of the Code of Virginia and section
110(a)(1) of the of the Federal Clean Air
Act. The public notice’s citation of
section 110(a)(1) of the Act serves as
Virginia’s notification that the proposed
revised VOC regulations would be
revisions to the Virginia SIP. Indeed,
from the documentation provided in its
February 23, 2004 submittal and from
the fact that both commenters testified
and submitted written comments
pursuant to the hearing and these

published notices, EPA has determined
that Virginia fulfilled the requirements
of section 110(a) of the Act with respect
to reasonable notice and a public
hearing in connection with SIP revision
submissions.

Virginia’s February 23, 2004 SIP
revision submittal provides evidence
and certification that it has the legal
authority to adopt its AIM coatings rule
and that it has followed all of the
requirements in the State law and
constitution that are related to adoption
of the plan. As noted in BCCA Appeal
Group v. EPA, 355 F.3d 817 (5th Cir.
2004):

[TThe CAA only requires that the states
provide “necessary assurances that the State
* * * will have adequate * * * authority
under State (and as appropriate, local) law to
carry out such implementation plan (and it
is not prohibited by any provision of * * *
State law from carrying out such
implementation plan or portion thereof).” 42
U.S.C. 7410(a)(2)(E)(i). There is no statutory
requirement that the EPA review SIP
submissions to ensure compliance with state
law * * * Such a requirement would be
extremely burdensome and negate the
rationale for having the state provide the
assurances in the first instance. The EPA is
entitled to rely on a state’s certification
unless it is clear that the SIP violates state
law, and proof thereof, such as a state court
decision, is presented to EPA during the SIP
approval process. 355 F.3d 817, n.11 at 830.

The commenters have offered no proof,
such as a Commonwealth court
decision, that Virginia’s AIM coatings
rule clearly violates local law. EPA
therefore is relying on Virginia’s
certification that it had the legal
authority to adopt its AIM coatings rule
and that it has followed all of the
requirements of the Commonwealth’s
law that are related to adoption of this
SIP revision.

F. Comment: EPA’s Action to
Approve or Disapprove Virginia’s AIM
Coatings Rule is a ““Significant
Regulatory Action” as defined by
Executive Order 12866, 58 FR 51735
(September 30, 1993).

Response: EPA disagrees with this
comment. Under Executive Order 12866
(58 FR 51735, October 4, 1993), this
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. The commenters allege that
EPA’s approval of the Virginia AIM
coatings rule is a “significant regulatory
action” because it meets several of the
following criteria specified in Executive
Order 12866: ““[it will have] an annual
effect on the economy of $100 million
or more or [it will] adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
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safety, or State, local, or tribal
governments or communities
However, this action merely approves
existing state law as meeting Federal
requirements. EPA’s approval of this SIP
revision imposes no additional
requirements beyond those imposed by
state law. Accordingly, this action meets
none of the criteria listed above. Any
cost or any material adverse effects on
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities exist, if at all, due to
Virginia’s approval of its state AIM
coatings rule, not by EPA’s approval of
that rule into the Virginia SIP. If EPA
failed to act on the Virginia AIM
coatings rule, the effects of the rule
would not be changed because this rule
went effect in Virginia on January 1,
2005. Nothing that EPA might do at this
point in time alters that fact.

Furthermore, Virginia voluntarily
adopted its version of the OTC model
AIM coatings rule and, as the
commenters themselves acknowledge,
EPA legally could not impose this
control measure on the State. Virginia v.
EPA, 108 F.3d 1397 (D.C. Cir. 1997).
EPA’s approval of this state rule merely
fulfills its statutory obligation under the
Act to review SIP submissions and
approve state choices, provided that
they meet the criteria of the Clean Air
Act.

G. Comment: The Virginia AIM
Coatings Rule is Arbitrary and
Capricious—The commenters assert that
the Virginia AIM coatings rule violates
Virginia law as being arbitrary and
capricious, because the record
supporting Virginia’s actions is deficient
in numerous areas. First, the
commenters allege that Virginia has not
undertaken any independent cost
analyses, and instead relied solely on
information used by the CARB to
support the suggested control measure
(SCM). Second, the commenters assert
that VADEQ failed to address any
relevant differences between climatic
conditions or the markets for the
regulated products in Virginia and
California. Third, the commenters allege
that the analyses performed by the
Commonwealth in adopting the Virginia
AIM coatings rule are insufficient to
satisfy Subsection 10.1—1307.E of the
Code of Virginia. Finally, the
commenters assert that Virginia’s
adoption of its AIM coatings rule is
arbitrary and capricious because its does
not include an averaging provision for
inclusion in Virginia SIP as advocated
by the commenters.

Response: EPA disagrees with this
comment. The cost per ton figure

* *x %*

determined by Virginia in its economic
analysis, its decision to rely upon
information from California and its
decision whether to include averaging
provisions in its final AIM coatings rule,
are all decisions which fall within a
state’s purview, and issues regarding
those decisions are rightly raised by
interested parties to the state during its
regulatory adoption process. The
commenters raised the same issues in
regard to Subsection 10.1-1307.E of the
Code of Virginia in comments submitted
to VADEQ during the Commonwealth’s
adoption process for its AIM coatings
rule. The VADEQ responded that the
analyses performed in support of its
regulatory action to adopt the AIM
coatings rule are adequate to satisfy the
requirements of Subsection 10.1-1307.E
of the Code of Virginia. Virginia’s
February 23, 2004 SIP revision
submittal provides evidence and
certification that it has the legal
authority to adopt its AIM coatings rule
and that it has followed all of the
requirements in the State law and
constitution that are related to adoption
of the plan. (Please see EPA’s response
to Comment II. E.). See BCCA Appeal
Group v. EPA, 355 F.3d 817, n.11 at 830
(EPA may rely on the state’s
certification that it has complied with
applicable state requirements for
promulgating a rule submitted as a
revision to its SIP).

H. Additional Comments Submitted to
the OTC and Commonwealth of Virginia
Included, by Reference, in the
Comments Submitted to EPA on the
June 7, 2004 Proposed Approval of
Virginia’s AIM Coatings Rule (69 FR
31780):

(1) The NPCA alleges that its
preferred alternative regulatory scheme
would allegedly result in at least 70
percent of the emissions that would be
secured by the Virginia AIM coatings
rule while securing additional VOC
reductions beyond the national AIM
coatings rule. The NPCA comments that
its proposal should be considered by
Virginia as a viable alternative to the
OTC model rule.

(2) The commenters request that the
Virginia AIM coatings rule retain the
Federal AIM coatings rule’s VOC limits
for the following subcategories: interior
wood and semitransparent stains,
interior wood sanding sealers, interior
wood varnishes, interior wood primers,
and porch, floor and deck coatings
(opaque).

(3) The commenters have concerns
with the proposed standards for certain
paints and coatings, e.g., interior wood
clear and semi-transparent stains,
interior wood varnishes, interior wood
sanding sealers, exterior wood primers,

and floor coatings. The commenters
assert that the proposed AIM coatings
regulation is based upon the inaccurate
assumption that compliant coatings are
available or can be developed which
will satisfy customer requirements and
meet all of the performance
requirements of these categories. The
commenters contend that such coatings
are not effectively within the limits of
current technology and that this
inaccurate assumption will result in
increased and earlier repainting which
can damage floors due to seasonal
variations in temperature and humidity.

(4) The commenters contend that the
increase in emissions resulting from the
performance issues and consequential
repainting have not been considered.

(5) A further comment contends that
due to Virginia’s climate, the added
costs of heating trucks and warehouses
to transport and store coatings will
adversely impact manufacturers,
shippers, end users and on society in
the form of more energy consumption.

Response: With regard to the
comments submitted to the OTC, and to
Virginia on its proposed AIM coatings
rule and subsequently, by reference, to
EPA on its June 7, 2004 proposed
approval of Virginia’s February 23, 2004
SIP revision request, it is important to
understand EPA’s role with regard to
review and approval or disapproval of
rules submitted by states as SIP
revisions. EPA can only take action
upon the final adopted version of a
state’s regulation as submitted by that
state in its SIP revision request. It is not
within EPA’s authority, by its
rulemaking on the SIP revision or
otherwise, to change or modify the text
or requirements of a state regulation.
Therefore, EPA cannot modify Virginia’s
AIM coatings regulation as
recommended in the comments.

The Commonwealth’s reliance upon
both technical and cost analyses from
California in its decisions with regard to
the provisions in its final AIM coatings
rule are all decisions which fall within
a state’s purview, and issues regarding
those decisions are rightfully raised by
interested parties to the State during its
regulatory adoption process. Therefore,
it was appropriate that the commenters
commented to the Commonwealth on
these matters during the adoption of its
AIM coatings rule. A complete SIP
revision submission from a state
includes a compilation of timely
comments properly submitted to the
state on the proposed SIP revision and
the state’s response thereto (40 CFR part
51, appendix V, 2.1 (h)). EPA has
reviewed Virginia’s February 23, 2004
SIP revision submittal and has
determined that the commenters’
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comments on those issues they have
incorporated by reference on this
rulemaking, along with the
Commonwealth’s responses to those
issues, are included therein. Virginia’s
February 23, 2004 SIP revision
submittal provides evidence and
certification that it that it has the legal
authority to adopt its AIM coatings rule
and that it has followed all of the
requirements in the State law that are
related to adoption of the plan. (See
EPA’s response to Comment II. E.). In
the context of a SIP approval, EPA’s
review of these state decisions is limited
to whether the SIP revision meets the
minimum criteria of the Act. Provided
that the rule adopted by the state
satisfies those criteria, EPA must
approve such a SIP revision. See Union
Elec. Co. v. EPA; BCCA Appeal Group
v. EPA, 355 F.3d 817, n.11 at 830.

III. General Information Pertaining to
SIP Submittals From Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and

information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts
* * *” The opinion concludes that
“[rlegarding section 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

IV. Final Action

EPA is approving the Virginia SIP
revision for the control of VOC
emissions from AIM coatings submitted
on February 23, 2004. The Virginia AIM
coatings rule is part of the Virginia’s
strategy to satisfy the requirements of a
severe ozone nonattainment area and to

achieve and maintain the ozone
standard in the Metropolitan
Washington, DC ozone nonattainment
area.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.
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In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 11, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
pertaining to the Virginia AIM coatings
rule, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 2, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by adding entries for
Chapter 40, Part II, Article 49. The table
in paragraph (e) is amended by adding an
entry for “Documents Incorporated by
Reference” after the existing entries for
“Documents Incorporated by

Reference.” The amendments read as
follows:

52.2420 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

N Explanation
Szgt%gl(t:att_l)c))n Title/subject SEie:/tee ggtic- EPA approval date [fci?;?ig r?]IP
Chapter 40 Existing Stationary Sources
Part Il Emission Standards
Article 49 Architectural and Industrial Maintenance Coatings (Rule 4-49)
5-40-7120 .... Applicability and Designation of Affected Facil- 3/24/04 5/12/05 [Insert page number where the docu-
ity. ment begins].
5-40-7130 .... Definitions ......cccooviiriiiiiiiiiiieeeee 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7140 .... Standard for Volatile Organic Compounds ....... 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7150 .... Container Labeling Requirements ..........cc......... 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7160 .... Standard for Visible Emissions ...........c.cccecueu.e. 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7170 .... Standard for Fugitive Dust/Emissions ............... 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7200 .... ComPlI@NCe ......ccceeviriiriieeiesieeeseeee e 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7210 .... Compliance Schedules ..........ccccoeviviiiiennncnne. 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7220 .... Test Methods and Procedures ...........cccceeueeeee. 3/24/04 5/12/05 [Insert page number where the docu-
ment begins].
5-40-7230 .... Notification, Records and Reporting ................. 3/24/04 5/12/05 [Insert page number where the docu-

ment begins].
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EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES—Continued
P Explanation
State citation | . State effec-
(9 VAC 5) Title/subject tive date EPA approval date [fcz:rirt'r;,\igr?]lP
* * * * * (e] * % %
Name of non\-lli'g%l:]latory SIP re- Applicable geographic area ﬁti?ttael 3:?9 EPA approval date Additional explanation

Documents Incorporated by
Reference.

Northern Virginia VOC Emis-
sions Control Area des-

ignated in 9 VAC 5-20-206.

3/24/04 5/12/05 [Insert page number
where the document begins].

9 VAC 5-20-21, Sections
E.1.a.(7)., E.4.a.(12)
through a.(17), E.10., E.11,,
E.13.a.(1), and E.13.a.(2).

* *

[FR Doc. 05-9313 Filed 5-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD166-3112; FRL-7910-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Control of Volatile Organic
Compound Emissions From AIM
Coatings

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maryland.
This revision pertains to the control of
volatile organic compounds (VOC)
emissions from architectural and
industrial maintenance (AIM) coatings.
EPA is approving this SIP revision in
accordance with the Clean Air Act (CAA
or Act).

DATES: Effective Date: This final rule is
effective on June 13, 2005.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, and
the Maryland Department of the
Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 25, 2004 (69 FR 29674), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Maryland. The NPR proposed approval
of a Maryland regulation pertaining to
the control of VOC from AIM coatings.
The formal SIP revision was submitted
by the Maryland Department of the
Environment (MDE) on March 19, 2004.
Other specific requirements of
Maryland’s SIP revision for AIM
coatings and the rationale for EPA’s
proposed action are explained in the
NPR and will not be restated here. On
June 24, 2004, EPA received adverse
comments on its May 25, 2004 proposed
rulemaking. A summary of the
comments submitted and EPA’s
responses are provided in Section II of
this document.

EPA is aware that concerns have been
raised about the achievability of VOC
content limits of some of the product
categories under the Maryland AIM
coatings rule. Although we are
approving this rule today, the Agency is
concerned that if the rule’s limits make
it impossible for manufacturers to
produce coatings that are desirable to
consumers, there is a possibility that
users may misuse the products by
adding additional solvent, thereby
circumventing the rule’s intended VOC
emission reductions. We intend to work
with Maryland and manufacturers to
explore ways to ensure that the rule
achieves the intended VOC emission
reductions, and we intend to address
this issue in evaluating the amount of

VOC emission reduction credit
attributable to the rule.

II. Public Comments and EPA
Responses

A. The National Paint and Coatings
Association (NPCA) is one of
commenters on EPA’s May 25, 2004
NPR proposing approval of Maryland’s
AIM coatings rule. The NPCA has
submitted to EPA, by reference, the
same comments it previously submitted
to MDE on Maryland’s proposed version
of its AIM coatings rule during the
State’s adoption process. The NPCA also
commented that it endorses and
incorporates by reference the comments
submitted by the Sherwin Williams
Company (SWC) to EPA on the May 25,
2004 NPR proposing approval of
Maryland’s AIM coatings rule. The
following summarizes the comments
presented to Maryland by the NPCA
during the State’s adoption of its AIM
rule and EPA’s response to those
comments as they pertain to its May 25,
2004 NPR proposing approval of
Maryland’s AIM coatings rule:

1. Comment: The NPCA has
developed an alternative proposal to the
Maryland AIM coatings rule (Ozone
Transport Commission (OTC) model
rule). The NPCA believes that its
proposal should be considered by MDE
as a viable alternative to the OTC model
rule.

2. Comment: The NPCA suggests
revising the Maryland AIM coatings rule
to include an averaging program,
modeled after the California Air
Resources Board (CARB) program, and
administered on a regional basis.

3. Comment: The NPCA suggests
revising the Maryland AIM coatings rule
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to include a coating-specific variance
provision.

4. Comment: The NPCA suggests
revising the Maryland AIM coatings rule
to include a scheduled technology
assessment by MDE and/or OTC AIM
workgroup on the appropriateness of
implementing all of the future VOC
limits.

5. Comment: The NPCA suggests
revising the Maryland AIM coatings rule
to make the reporting requirements
consistent with other OTC states’ AIM
coating rules by amending section 13.
Reporting Requirements, to eliminate
the annual reports for clear brushing
lacquers, rust preventive coatings, and
specialty primers, sealers and
undercoaters. The NPCA recommends
MDE replace this requirement with one
that only requires the manufacturers to
maintain records of the sales of these
AIM products and report these sales
only when requested by MDE.

6. Comment: NPCA suggests revising
the Maryland AIM coatings rule to make
section 06. Most Restrictive VOC limit,
consistent with other OTC states’ rules
by adding the following four additional
categories to the list: Calcimine
recoaters, impacted immersion coatings,
nuclear coatings, and thermoplastic
rubber coating and mastic.

7. Comment: The NPCA suggests
revising the Maryland AIM coatings rule
to eliminate the special labeling
requirement for conversion varnishes
which requires manufacturers to
prominently display the words “For
Professional Use Only” on each can of
conversion varnish to make the labeling
requirements of the Maryland AIM
coatings rule consistent with other OTC
states” AIM rules.

Response: With regard to the
comments submitted by the NPCA to
Maryland on its proposed AIM coatings
rule and subsequently, by reference, to
EPA on its May 25, 2004 proposed
approval of Maryland’s March 19, 2004
SIP revision request, it is important to
understand EPA’s role with regard to
review and approval or disapproval of
rules submitted by states as SIP
revisions. EPA can only take action
upon the final adopted version of a
state’s regulation as submitted by that
state in its SIP revision request. It is not
within EPA’s authority, by its
rulemaking on the SIP revision or
otherwise, to change or modify the text
or requirements of a state regulation.
Therefore, EPA cannot modify
Maryland’s AIM regulation as suggested
in the comments submitted by the
NPCA. Prior to approving a SIP revision
request submitted by a state, EPA
reviews the submission to ensure that
the state provided the opportunity for

comment and held a hearing(s) on the
proposed state regulation that is at issue
in the SIP revision pursuant to section
110(a) of the Act. In this case,
Maryland’s March 19, 2004 submission
of its AIM coatings rule to EPA includes
the necessary documentation to
demonstrate that it met these
requirements. Maryland’s March 19,
2004 SIP revision submission is
included in the docket of this
rulemaking. A complete SIP revision
submission from a state includes copies
of timely comments properly submitted
to the state on the proposed SIP revision
and the state’s responses to those
comments. Maryland’s March 19, 2004
submission of its AIM coatings rule as

a SIP revision to EPA properly includes
both the comments submitted on its
proposed AIM coatings rule and
Maryland’s responses to those
comments.

B. As noted previously, SWC is the
other commenter on EPA’s May 25,
2004 NPR proposing approval of
Maryland’s AIM coatings rule. As stated
previously, the comments from NPCA
incorporate by reference and endorse
these comments submitted by SWC. The
following summarizes the comments
submitted by SWC and the NPCA (by
reference) and EPA’s responses:

1. Comment: Using Flawed Data
Violates the Data Quality Objectives Act
and Administrative Procedures Act—
The commenters assert that the
Maryland AIM coatings rule is based on
flawed data and that the use of this data
violates the Data Quality Objectives Act
(“DQOA”) (Section 515(a) of the
Treasury and General Government
Appropriations Act for Fiscal Year 2001
(Pub. L. 106-554; H.R. 5658)). The data
at issue is contained in what the
commenters characterize as a “study
prepared by E.H. Pechan & Associates”
(Pechan Study) in 2001. The alleged
flaws relate to projected emissions
reductions calculated in the Pechan
Study. The commenters assert that
certain of the underlying data and data
analyses are allegedly
“unreproduceable.” Further, the
commenters assert that if better data
were used, the OTC model AIM coatings
rule would achieve greater VOC
emissions reductions, relative to the
Federal AIM coatings rule, than was
calculated in the Pechan Study (54
percent reduction versus 31 percent
reduction), even if certain source
categories were omitted from regulation
under the OTC rule. For these reasons,
the commenters state that EPA must not

approve the proposed Maryland AIM
coatings rule as a SIP revision.!

Response: EPA disagrees with this
comment. What the commenters
characterize as the Pechan Study is not
at issue in this rulemaking. The Pechan
Study was not submitted to EPA by
Maryland in its request that EPA
approve its AIM coatings rule.2 The
validity of the Pechan Study data is not
at issue because Maryland did not
request approval of a quantified ount of
VOC emission reduction from the
enactment of its regulation.? Rather, this
AIM coatings regulation has been
submitted by Maryland, and is being
considered by EPA, on the basis that it
strengthens the existing Maryland SIP.
The commenters do not dispute that the
Maryland AIM coatings rule will, in
fact, reduce VOC emissions.

Section 110 of the Act provides the
statutory framework for approval/
disapproval of SIP revisions. Under the
Act, EPA establishes NAAQS for certain
pollutants. The Act establishes a joint
Federal and state program to control air
pollution and to protect public health.
States are required to prepare SIPs for
each designated “‘air quality control
region” within their borders. The SIP
must specify emission limitations and
other measures necessary for that area to
meet and maintain the required
NAAQS. Each SIP must be submitted to
EPA for its review and approval. EPA
will review and must approve the SIP
revision if it is found to meet the
minimum requirements of the Act. See
section 110(k)(3) of the Act, 42 U.S.C.
7410(k)(3); see also, Union Elec. Co. v.
EPA, 427 U.S. 246, 265, 96 S.Ct. 2518,
49 1.Ed.2d 474 (1976). The Act

1One of the commenters has submitted a
“Request for Correction of Information” (RFC) dated
June 2, 2004, to EPA’s Information Quality
Guidelines Office in Washington, DC which raises
substantively similar issues to those raised by this
comment. By letter dated February 25, 2005 from
Robert Brenner, Principal Deputy Assistant
Administrator to the Counsel for Sherwin Williams
Company, EPA responded separately to the RFC. A
copy of that letter is included in the administrative
record for this final rulemaking.

2The commenters concede that the Pechan Study
and related spreadsheet are not part of the record
submitted to EPA by Maryland. They assert,
however, that there are references to the Pechan
Study in other materials submitted by Maryland.
The commenters also assert that one of them
submitted a copy of the Pechan Study as an exhibit
to its comments; however, EPA’s review of the
commenter’s submission indicates that the Pechan
Study was not submitted to EPA. Whether or not
the Pechan Study, or data from that study, was
submitted to EPA does not alter our analyses or
conclusion, described herein, that the Pechan Study
is not relevant in this rulemaking.

3 The commenters assert that there is a
“discrepancy as to whether Maryland has requested
credits or intends to do so in the near future.” EPA
is not aware of any discrepancy. Maryland did not
request any amount of VOC reduction credits in the
SIP revision that is the subject of this rulemaking.
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expressly provides that the states may
adopt more stringent air pollution
control measures than the Act requires
with or without EPA approval. See
section 116 of the Act, 42 U.S.C. 7416.
EPA must disapprove state plans, and
revisions thereto, that are less stringent
than a standard or limitation provided
by Federal law. See section 110(k) of the
Act, 42 U.S.C. 7410(k); see also
Duquesne Light v. EPA, 166 F.3d 609
(3d Cir. 1999).

The Pechan Study is not part of
Maryland’s submission in support of its
AIM coatings rule. Because Maryland’s
March 19, 2004 submission does not
seek approval of a specific amount of
emissions reductions, the level of
emissions reductions that might be
calculable using data contained in the
Pechan Study is irrelevant to whether
EPA should approve this SIP revision.*
The only relevant inquiry at this time is
whether this SIP revision meets the
minimum criteria for approval under
the Act, including the requirement that
Maryland’s AIM coatings rule be at least
as stringent as the otherwise applicable
Federal AIM coatings rule set forth at 40
CFR 59.400, subpart D.5

EPA has concluded that the Maryland
AIM coatings rule meets the criteria for
approvability. It is worth noting that
EPA agrees with the commenters’
conclusion that the Maryland AIM
coatings rule is more stringent than the
Federal AIM coatings rule, though not
for the reasons given by the
commenters, i.e., that the commenters’

4 After submission of a request for approval of a
quantified amount of emissions reductions credit
due to the AIM coatings rule by the State, EPA will
evaluate the credit attributable to the rule. Whatever
methodology and data the State uses in such a
request will become ripe for public comment.

5The commenters assert that “‘it makes no
difference whether Maryland is asking for credits at
this time for there to be a Data Quality Act
challenge,” apparently because the fact that
material from the Pechan Study appears in the
rulemaking docket for this action, there is
“dissemination of flawed data.”” This ignores that
fact that EPA is taking no stance on the Pechan
Study and its underlying data. That study is
irrelevant to our analysis as to whether the
Maryland AIM rule is approvable as a measure
meeting the requirements of section 110 of the Act
that strengthens the Maryland SIP. EPA is not
required to address irrelevant material merely
because it is in the rulemaking docket. Section
307(d)(6)(B) of the CAA (which aplies to, among
other things, SIP revisions, see 42 U.S.C.
7607(d)(1)(B)), requires EPA to respond to “each of
the significant comments, criticisms, and new data
submitted * * * during the public comment
period.” 42 U.S.C. 7607(d)(6)(B). The United States
Supreme Court has held that “irrelevant” matter in
the docket is not “significant” as that term is used
in the CAA, and EPA has no duty to respond to
them. See Whitman v. Amer. Trucking Ass’ns., Inc.,
531 U.S. 457, n. 2 at 470 (2001). With respect to
the Pechan data, we are not disseminating it, but
we rather are fulfilling our statutory role as
custodian of a docket containing irrelevant material
submitted by third parties.

“better”” data demonstrates that OTC
Model AIM coatings rule achieves a 54
percent, as opposed to the Pechan
Study’s 31 percent reduction in VOC
emissions beyond that required by the
Federal AIM coatings rule. Rather, EPA
has determined that the Maryland AIM
coatings rule is, on its face, more
stringent than the Federal AIM coatings
rule. As stated on page 1945, under
“Comparison to Federal Standards” in
the Maryland Bulletin, Volume 30, Issue
26 (December 26, 2003): “[T]his
proposed action is more restrictive or
stringent than the corresponding
Federal standards * * *.” Examples of
categories for which Maryland’s AIM
coatings rule is facially more stringent
than the Federal AIM coatings rule
include, but are not limited to, the VOC
content limit for non-flat high gloss
coatings and antifouling coatings. The
Federal AIM coatings rule’s VOC
content limit for non-flat high gloss
coatings is 380 grams/liter while the
Maryland AIM coatings rule’s limit is
250 grams/liter, and the Federal AIM
coatings rule’s VOC content limit for
anti-fouling coatings is 450 grams/liter
while the Maryland AIM coatings rule’s
is 400 grams/liter. Examples of
categories for which the Maryland AIM
coatings rule is as stringent, but not
more stringent, than the Federal AIM
coatings rule include, but are not
limited to, the VOC content limit for
antenna coatings and low-solids
coatings. In both rules the VOGC content
limits for these categories are 530
grams/liter and 120 grams/liter,
respectively. Thus, on a category by
category basis, EPA believes that
Maryland’s AIM coatings rule is as
stringent or more stringent than the
Federal AIM coatings rule. Further, EPA
has received no comments that the
Maryland AIM coatings rule is less
stringent than the Federal AIM coatings
rule.

2. Comment: The MD AIM Coatings
Rule Was Adopted in Violation of Clean
Air Act Section 183(e)(9)—The
commenters state that in 1998, after a
seven-year rule development process,
EPA promulgated its nationwide
emission limitation for AIM coatings
pursuant to Clean Air Act section
183(e). The commenters note that
Maryland’s AIM coatings rule seeks to
impose numerous VOC emission limits
that will be more stringent than the
corresponding limits in EPA’s
regulation. The commenters assert that
section 183(e)(9) requires that any state
which proposes regulations to establish
emission standards other than the
Federal standards for products regulated
under Federal rules shall first consult

with the EPA Administrator. The
commenters believe that Maryland
failed to engage in that required
consultation, and that, therefore, (1)
Maryland violated section 183(e)(9) in
its adoption of the Maryland AIM
coatings rule, and (2) approval of the
AIM coatings rule by EPA would
violate, and is, therefore, prohibited by
sections 110(a)(2)(A) and (a)(2)(E) of the
Act.

Response: EPA disagrees with this
comment. Contrary to the implication of
the commenters, section 183(e)(9) does
not require states to seek EPA’s
permission to regulate consumer
products. By its explicit terms, the
statute contemplates consultation with
EPA only with respect to “whether any
other state or local subdivision has
promulgated or is promulgating
regulations or any products covered
under [section 183(e)].” The
commenters erroneously construe this
as a requirement for permission rather
than informational consultation.
Further, the final Federal AIM coatings
regulations at 40 CFR 59.410 explicitly
provides that states and their political
subdivisions retain authority to adopt
and enforce their own additional
regulations affecting these products. See
also 63 FR 48848, 48884 (September 11,
1998). In addition, as stated in the
preamble to the final rule for
architectural coatings, Congress did not
intend section 183(e) to preempt any
existing or future state rules governing
VOC emissions from consumer and
commercial products. See id. at 48857.
Accordingly, MDE retains authority to
impose more stringent limits for
architectural coatings as part of its SIP,
and its election to do so is not a basis
for EPA to disapprove the submission
for inclusion into the SIP. See Union
Elec. Co. v. EPA, 427 U.S. at 265—66
(1976). Although national uniformity in
consumer and commercial product
regulations may have some benefit to
the regulated community, EPA
recognizes that some localities may
need more stringent regulation to
combat more serious and more
intransigent ozone nonattainment
problems.

Further, there was ample consultation
with EPA prior to Maryland’s adoption
of its AIM coatings rule. On March 28,
2001 the OTC adopted a Memorandum
of Understanding (MOU) on regional
control measures, signed by all the
member states of the OTC, including
Maryland, which officially made
available the OTC model rules,
including the AIM coatings model rule.
See the discussion of this MOU in the
Report of the Executive Director, OTC,
dated July 24, 2001, a copy of which has
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been included in administrative record
of this final rulemaking. That MOU
includes the following text, “WHEREAS
after reviewing regulations already in
place in OTC and other States,
reviewing technical information,
consulting with other States and Federal
agencies, consulting with stakeholders,
and presenting draft model rules in a
special OTC meeting, OTC developed
model rules for the following source
categories * * * architectural and
industrial maintenance coatings * * *.”
(a copy of the signed March 28, 2001
MOU has been placed in the
administrative record of this final
rulemaking).

Therefore, there is no validity to the
commenters’ assertion that Maryland
failed to consult with EPA in the
adoption of its AIM coatings rule. EPA
was fully cognizant of the requirements
of the Maryland AIM coatings rule
before its formal adoption by
Maryland.® For all these reasons, EPA
disagrees that Maryland violated section
183(e)(9) in its adoption of the its AIM
coatings rule, and disagrees that
approval of the Maryland AIM coatings
rule by EPA is in violation of or
prohibited by section 110(a)(2)(A) and
(a)(2)(E) of the Act.

3. Comment: The MD AIM Coatings
Rule Was Adopted in Violation of Clean
Air Act Section 184(c), and Approval of
the SIP Revision Would, Itself, Violate
That Section—The commenters believe
the OTC violated Clean Air Act section
184(c)(1) by failing to ‘““transmit” its
recommendations to the Administrator,
and that the OTC’s violation was
compounded by the Administrator’s
failure to review the Model Rule
through the notice, comment and
approval process required by Clean Air
Act section 184(c)(2)—(4). The
commenters assert that these purported
violations of the Clean Air Act prevent
Maryland from adopting the Maryland
AIM coatings rule, and now prevent
EPA from validly approving them as a
revision to the Maryland SIP.

Response: EPA disagrees with this
comment. Section 184(c)(1) of the Act
states that “the [OTC] may, after notice
and opportunity for public comment,
develop recommendations for
additional control measures to be
applied within all or a part of such
transport region if the commission

6 While EPA reviewed the model AIM coatings
rule and the draft Maryland version of that rule,
EPA had no authority under the Clean Air Act to
dictate the exact language or requirements of the
rule. As explained previously, EPA’s role is to
review a state submission to ensure it meets the
applicable criteria of section 110 generally, and, in
the case of an AIM rule to ensure it is at least as
stringent as the otherwise applicable Federal rule.

determines such measures are necessary
to bring any area in such region into
attainment by the dates provided by this
subpart.” It is important to note that the
OTC model AIM coatings rule was not
developed pursuant to section 184(c)(1),
which provision is only triggered
“[ulpon petition of any State within a
transport region established for ozone

* * *” No such petition preceded the
development of the model AIM coatings
rule. Nor, for that matter, was
development of a rule upon State
petition under section 184(e)(1) meant
to be the exclusive mechanism for
development of model rules within the
OTC. Nothing in section 184 prevents
the voluntary development of model
rules without the prerequisite of a state
petition. Section 184 is a voluntary
process and the OTC may opt for that
process or another. This provision of the
Act was not intended to prevent OTC’s
development of model rules which
states may individually choose to adapt
and adopt on their own, as Maryland
did, basing its AIM coatings rule on the
model developed within the context of
the OTC. In developing its state rule
from the OTC model, Maryland was free
to adapt that rule as it saw fit (or to
leave the OTC model rule essentially
unchanged), so long as its rule remained
at least as stringent as the Federal AIM
coatings rule.

As previously stated, on March 28,
2001, the OTC member states signed a
MOU on regional control measures,
including the AIM coatings model rule.
The OTC did not develop
recommendations to the Administrator
for additional control measures. The
MOU stated that implementing these
rules will help attain and maintain the
1-hour standard for ozone and were
therefore made available to the states for
use in developing their own
regulations.”

7 The commenters argue that section 184 either
does not require a formal petition to be triggered,
or alternatively, that the MOU between the OTC
states qualifies as a “petition.” With respect to their
first argument, section 184(c) says that the OTC
“may, after notice and opportunity for public
comment, develop recommendations for additional
control measures * * * and that the
recommendations shall be presented to the EPA
Administrator. This mechanism is triggered ‘“upon
petition of any State with a transport region
established for ozone, and based on a majority vote
of the Governors on the Commission (or their
designees) * * *.”” 42 U.S.C. 7511d(c)(1) (emphasis
added). The clear and unambiguous language of the
Act requires a petition and a vote. We reasonably
interpret section 184(c), in light of the obligation to
conduct a vote, to require the petition to be a
manifestation of an express intent to invoke the
section 184(c) process. Further, any petition would
need to be sufficient in its clarity to put members
on notice of their obligation to hold a vote and
fulfill the other provisions of the section 184
process. We do not believe that a document which

Even though the OTC did not develop
the model AIM coatings rule pursuant to
section 184(c)(1) of the Act, nevertheless
it provided ample opportunity for OTC
member and stakeholder comment by
holding several public meetings
concerning the model rules including
the AIM coatings model rule. The sign-
in sheets or agenda for four meetings
held in 2000 and 2001 at which the OTC
AIM coatings model was discussed
(some of which reflect the attendance of
a representative of the EPA and/or the
commenters), have been placed in the
administrative record for this final
rulemaking.

4. Comment: The MD AIM Coatings
Rule Violates the Commerce Clause and
the Equal Protection Clause of the U.S.
Constitution—The commenters’ title
heading of this comment states that the
Maryland AIM coatings rule violates the
Equal Protection Clause of the U.S.
Constitution, but the text that follows
that title heading provides no arguments
or assertions to support this claim. In
both the title heading and the text that
follows, the commenters claim that the
Maryland AIM coatings rule violates the
Commerce Clause of Article I, section 8,
of the U.S. Constitution, because it
allegedly imposes an unreasonable
burden on interstate commerce. The
commenters assert that because the
Maryland AIM coatings rule contains
VOC limits and other provisions that
differ from the Federal AIM coatings
rule in 40 CFR 59.400, the rule imposes
unreasonable restrictions and burdens
on the flow of coatings in interstate
commerce. The commenters further
clarify that the burdens of the Maryland
AIM coatings rule are excessive and
outweigh the benefits of the rule. The
commenters argue that EPA should
disapprove the SIP revision on this
basis.

in hindsight might be construed as an inadvertent
opt-in to the voluntary section 184 process could
be the petition affirmatively intended by the Act.

With respect to the argument that the MOU is in
hindsight a “petition” triggering the section 184
rule development process, nothing in the record
indicates that the OTC treated this MOU as a
petition to initiate the section 184 process. This is
not surprising because the MOU’s plain language
recites that the model rules had already been
developed that by the time the MOU was signed
(“WHEREAS * * * OTC developed final model
rules for the following source categories * * *.”).
Under section 184(c) the petition initiates the
voluntary section 184 rule development process. 42
U.S.C. 7511d(c)(1). The MOU, however, came near
the end of the OTC’s model rule development
process. This is a strong indication that the OTC did
not intend the AIM coatings rule, or the other rules
recited in the MOU, to be subject to the section 184
process. By its failure to express an intention to
trigger the section 184 rule development
mechanism, we reject the argument that the MOU
constitutes a section 184(c) petition. The MOU
neither expressly nor inadvertently opted-in the
OTC states to the section 184 process.
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Response: As indicated previously,
the commenters provide no arguments
or assertions as to the claim made in the
title heading of this comment that the
Maryland AIM coatings rule violates the
Equal Protection Clause of the U.S.
Constitution (see pages 12—13 of the
letter dated June 24, 2005 from SWC to
Docket ID No. MD166-3111, EPA
Proposal To Approve SIP Revision
Submitted by the State of Maryland
Concerning Architectural and Industrial
Maintenance (AIM) Coatings).
Moreover, the text of the comment
following the title heading does not
reference or even make mention of the
Equal Protection Clause. Lastly, in no
other comment submitted by SW on
EPA’s May 25, 2004 proposed approval
of Maryland’s AIM coatings rule is there
any mention or reference to the Equal
Protection Clause of the U.S.
Constitution. EPA does not believe that
any provision of the Maryland AIM
coatings rule violates the Equal
Protection Clause of the U.S.
Constitution.

Regarding the comment that
Maryland’s AIM coatings rule violates
the Commerce Clause of the U.S.
Constitution, EPA agrees with this
comment only to the extent that it
acknowledges that AIM coatings are
products in interstate commerce and
that state regulations on coatings
therefore have the potential to violate
the Commerce Clause. EPA understands
the commenters’ practical concerns
caused by differing state regulations, but
disagrees with the commenters’ view
that the Maryland AIM coatings rule
impermissibly impinges on interstate
commerce. A state law may violate the
Commerce Clause in two ways: (i) By
explicitly discriminating between
interstate and intrastate commerce; or
(ii) even in the absence of overt
discrimination, by imposing an
incidental burden on interstate
commerce that is markedly greater than
that on intrastate commerce. The
Maryland AIM coatings rule does not
explicitly discriminate against interstate
commerce because it applies
evenhandedly to all coatings
manufactured or sold for use within the
state. At most, therefore, the Maryland
AIM coatings rule could have an
incidental impact on interstate
commerce. In the case of incidental
impacts, the Supreme Court has applied
a balancing test to evaluate the relative
impacts of a state law on interstate and
intrastate commerce. See, Pike v. Bruce
Church, Inc., 397 U.S. 137 (1970).
Courts have struck down even
nondiscriminatory state statutes when
the burden on interstate commerce is

““clearly excessive in relation to the
putative local benefits.” Id. at 142.

At the outset, EPA notes that it is
unquestionable that Maryland has a
substantial and legitimate interest in
obtaining VOC emissions for the
purpose of attaining the ozone NAAQS.
The adverse health consequences of
exposure to ozone are well known and
well established and need not be
repeated here. See, e.g., National
Ambient Air Quality Standards for
Ozone: Final Response to Remand, 68
FR 614, 620-25 (January 6, 2003). Thus,
the objective of Maryland in adopting
the Maryland AIM coatings rule is to
protect the public health of the citizens
of Maryland. The courts have
recognized a presumption of validity
where the state statute affects matters of
public health and safety. See, e.g.,
Kassel v. Consolidated Freightways
Corp. of Delaware, 450 U.S. 662, 671
(1980). Moreover, even where the state
statute in question is intended to
achieve more general environmental
goals, courts have upheld such statutes
notwithstanding incidental impacts on
out of state manufacturers of a product.
See, e.g, Minnesota v. Clover Leaf
Creamery, et al., 449 U.S. 456 (1981)
(upholding state law that banned sales
of milk in plastic containers to conserve
energy and ease solid waste problems).

The commenters assert, without
reference to any facts, that the Maryland
AIM coatings rule imposes burdens and
has impacts on consumers that are
“clearly excessive in relation to the
purported benefits * * *.”” By contrast,
EPA believes that any burdens and
impacts occasioned by the Maryland
AIM coatings rule are not so
overwhelming as to trump the state’s
interest in the protection of public
health. First, the Maryland AIM coatings
rule does not restrict the transportation
of coatings in commerce itself, only the
sale of nonconforming coatings within
the state’s own boundaries. The state’s
rule excludes coatings sold or
manufactured for use outside the state
or for shipment to others. COMAR
26.11.33.01(B)(1)(a) and (b). The
Maryland AIM coatings rule cannot be
construed to interfere with the
transportation of coatings through the
state en route to other states. As such,
EPA believes that the cases concerning
impacts on the interstate modes of
transportation themselves are
inapposite. See, e.g., Bibb v. Navajo
Freight Lines, 359 U.S. 520 (1938).

Second, the Maryland AIM coatings
rule is not constructed in such a way
that it has the practical effect of
requiring extraterritorial compliance
with the state’s VOC limits. The
Maryland AIM coatings rule only

governs coatings manufactured or sold
for use within the state’s boundaries.
The manufacturers of coatings in
interstate commerce are not compelled
to take any particular action, and they
retain a range of options to comply with
the rule, including, but not limited to:
(1) Ceasing sales of nonconforming
products in Maryland; (2) reformulating
nonconforming products for sale in
Maryland and passing the extra costs on
to consumers in that state; (3)
reformulating nonconforming products
for sale more broadly; (4) developing
new lines of conforming products; or (5)
entering into production, sales or
marketing agreements with companies
that do manufacture conforming
products. Because manufacturers or
sellers of coatings in other states are not
forced to meet Maryland’s regulatory
requirements elsewhere, the rule does
not impose the type of obligatory
extraterritorial compliance that the
courts have considered unreasonable.
See, e.g.,, NEMA v. Sorrell, 272 F.3d 104
(2d Cir. 2000) (state label requirement
for light bulbs containing mercury sold
in that state not an impermissible
restriction). It may be that the Maryland
AIM coatings rule will have the effect of
reducing the availability of coatings or
increasing the cost of coatings within
the state, but courts typically view it as
the prerogative of the state to make
regulatory decisions with such impacts
upon its own citizens. NPCA v. City of
Chicago, 45 F.3d 1124 (7th Cir. 1994),
cert. denied, 515 U.S. 1143 (1995) (local
restriction on sales of paints used by
graffiti artists may not be the most
effective means to meet objective, but
that is up to the local government to
decide).

Third, the burdens of the Maryland
AIM coatings rule typically do not
appear to fall more heavily on interstate
commerce than upon intrastate
commerce. The effect on manufacturers
and retailers will fall on all
manufacturers and retailers regardless of
location if they intend their products for
sale within Maryland, and does not
appear to have the effect of unfairly
benefitting in-state manufacturers and
retailers. The mere fact that there is a
burden on some companies in other
states does not alone establish
impermissible interference with
interstate commerce. See, Exxon Corp.
v. Maryland, 437 U.S. 117, 126 (1978).

In addition, EPA notes that courts do
not typically find violations of the
Commerce Clause in situations where
states have enacted state laws with the
authorization of Congress. See, e.g.,
Oxygenated Fuels Assoc., Inc. v. Davis,
63 F. Supp. 1182 (E.D. Cal. 2001) (state
ban on MTBE authorized by Congress);
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NEMA v. Sorell, 272 F.3d 104 (2d Cir.
2000) (RCRA’s authorization of more
stringent state regulations confers a
“sturdy buffer” against Commerce
Clause challenges). Section 183(e) of the
Act governs the Federal regulation of
VOCs from consumer and commercial
products, such as coatings covered by
the Maryland AIM coatings rule. EPA
has issued a Federal regulation that
provides national standards, including
VOC content limits, for such coatings.
See 40 CFR 59.400 et seq. Congress did
not, however, intend section 183(e) to
pre-empt additional state regulation of
coatings, as is evident in
section183(e)(9) which indicates
explicitly that states may regulate such
products. EPA’s regulations
promulgated pursuant to the Act
recognized that states might issue their
own regulations, so long as they meet or
exceed the requirements of the Federal
regulations. See, e.g., the National
Volatile Organic Compound Emission
Standards for Architectural Coatings, 40
CFR 59.410, and the Federal Register
which published the standards, 63 FR
48848, 48857 (September 11, 1998).
Thus, EPA believes that Congress has
clearly provided that a state may
regulate coatings more stringently than
other states.

In section 116 of the Act, Congress
has also explicitly reserved to states and
their political subdivisions the right to
adopt local rules and regulations to
impose emissions limits or otherwise
abate air pollution, unless there is a
specific Federal preemption of that
authority. When Congress intended to
create such Federal preemption, it does
so through explicit provisions. See, e.g.,
section 209(a) of the Act, which pertains
to state or local emissions standards for
motor vehicles; and section 211 of the
Act which pertains to fuel standards.
Moreover, the very structure of the Act
is based upon ‘“cooperative federalism,”
which contemplates that each state will
develop its own state implementation
plan, and that states retain a large
degree of flexibility in choosing which
sources to control and to what degree in
order to attain the NAAQS by the
applicable attainment date. Union
Electric Co. v. EPA, 427 U.S. 246 (1976).
Given the structure of the Act, the mere
fact that one state might choose to
regulate sources differently than another
state is not, in and of itself, contrary to
the Commerce Clause.

Finally, EPA understands that there
may be a practical concern that a
plethora of state regulations creating a
checkerboard of differing requirements
would not be the best approach to
regulating VOCs from AIM coatings or
other consumer products. Greater

uniformity of standards does have
beneficial effects in terms of more cost
effective and efficient regulations. As
EPA noted in its own AIM coatings rule,
national uniformity in regulations is
also an important goal because it will
facilitate more effective regulation and
enforcement, and minimize the
opportunities for undermining the
intended VOC emission reductions. 63
FR 48856-48857. However, EPA also
recognizes that Maryland and other
states with longstanding ozone
nonattainment problems have local
needs for VOC reductions that may
necessitate more stringent coatings
regulations. Under section 116 of the
Act, states have the authority to do so,
and significantly, many states in the
Northeast have joined together to
prepare and promulgate regulations
more restrictive than the Federal AIM
coatings rule to apply uniformly across
that region. This regional collaboration
provides regional uniformity of
standards. Maryland may have
additional burdens to insure compliance
with its rule, but for purposes of this
action, EPA presumes that Maryland
take appropriate actions to enforce it as
necessary. EPA has no grounds for
disapproval of the SIP revision based
upon the commenters’ Commerce
Clause comment.

5. Comment: The MD AIM Coatings
Rule Is Arbitrary and Capricious
Because the Record Supporting It Is
Deficient—The commenters assert that
the Maryland AIM coatings rule violates
the Maryland law as being arbitrary and
capricious, because the record
supporting Maryland’s actions is
deficient in numerous areas. First, the
commenters allege that MDE has not
undertaken any independent cost
analyses, and instead relied solely on
information used by CARB to support
the suggested control measure (SCM).
Second, the commenters assert that
MDE failed to address any relevant
differences between climatic conditions
or the markets for the regulated
products in Maryland and California.
Finally, the commenters assert that
Maryland’s adoption of its AIM coatings
rule is arbitrary and capricious because
its does not include an averaging
provision for inclusion in Maryland SIP
as advocated by the commenters.

Response: EPA disagrees with this
comment. The cost per ton figure
determined by Maryland in its
economic analysis, its decision to rely
upon information from California and
its decision whether to include
averaging provisions in its final AIM
coatings rule, are all decisions which
fall within a state’s purview, and issues
regarding those decisions are rightly

raised by interested parties to the state
during its regulatory adoption process.
Maryland’s March 19, 2004 SIP revision
submittal provides evidence that it has
the legal authority to adopt its AIM
coatings rule and that it has followed all
of the requirements in the State law that
are related to adoption of the plan. As
noted in BCCA Appeal Group v. EPA,
355 F.3d 817 (5th Cir. 2004):

[TThe CAA only requires that the states
provide “necessary assurances that the State
* * * will have adequate * * * authority
under State (and as appropriate, local) law to
carry out such implementation plan (and it
is not prohibited by any provision of * * *
State law from carrying out such
implementation plan or portion thereof).” 42
U.S.C. 7410(a)(2)(E)(i). There is no statutory
requirement that the EPA review SIP
submissions to ensure compliance with state
law * * *_ Such a requirement would be
extremely burdensome and negate the
rationale for having the state provide the
assurances in the first instance. The EPA is
entitled to rely on a state’s certification
unless it is clear that the SIP violates state
law, and proof thereof, such as a state court
decision, is presented to EPA during the SIP
approval process. 355 F.3d 817, n.11 at 830.

The commenters have offered no proof,
such as a state court decision, that
Maryland’s AIM coatings rule clearly
violates local law. EPA therefore is
relying on Maryland’s certification that
it had the legal authority to adopt its
AIM coatings rule and that it has
followed all of the requirements in the
State law that are related to adoption of
this SIP revision.

6. Comment: The Emission Limits and
Compliance Schedule in the MD AIM
Coatings Rule Are Neither Necessary
nor Appropriate To Meet Applicable
Requirements of the Clean Air Act—The
commenters claim that the Maryland
AIM coatings rule is not ‘“necessary or
appropriate” for inclusion in the
Maryland SIP, because EPA did not
direct Maryland to achieve VOC
reductions through the AIM coatings
rule, but left it to the State to decide
how such reductions can be achieved.
The commenters further claim that the
Maryland AIM coatings rule is not
necessary or appropriate for inclusion in
the Maryland SIP because of the
numerous alleged procedural and
substantive failings on the part of MDE
in promulgating the rule. The
commenters assert that prior to
proposing a SIP revision, the state must
first provide reasonable notice and a
public hearing, thereby implying that
Maryland failed to do so.

Response: EPA disagrees with this
comment. If fulfillment of the
“necessary or appropriate” condition of
section 110(a)(2)(A) required EPA first
to determine that a measure was
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necessary or appropriate and then to
require a state to adopt that measure,
this condition would present a “catch
22" situation. EPA does not generally
have the authority to require the State
to enact and include in its SIP any
particular control measure, even a
“necessary” one.8 However, under
section 110(a)(2)(a) a control measure
must be either “necessary or
appropriate”’ (emphasis added); the use
of the disjunctive “or”” does not provide
that a state must find that only a certain
control measure and no other measure
will achieve the required reduction.
Rather, a state may adopt and propose
for inclusion in its SIP any measure that
meets the other requirements for
approvability so long as that measure is
at least an appropriate, though not
exclusive, means of achieving emissions
reduction. See also, Union Elec. Co. v.
EPA, 427 U.S. 246, 264—266 (1976)
(holding that “necessary” measures are
those that meet the ‘minimum
conditions’ of the Act, that a state “may
select whatever mix of control devices
it desires,” even ones more stringent
than Federal standard, to achieve
compliance with a NAAQS, and that
“the Administrator must approve such
plans if they meet the minimum
requirements” of section 110(a)(2) of the
Act). Clearly, in light of the Act and the
case law, EPA’s failure to specify that
state adopt a specific control measure
cannot dictate whether a specific
measure is necessary or appropriate.

In this particular instance, EPA
identified an emission reduction
shortfall associated with Maryland’s 1-
hour ozone attainment demonstration
SIPs for the Baltimore and Philadelphia
areas, and required Maryland (and
Delaware, New Jersey and Pennsylvania
in the case of the Philadelphia area) to
address the shortfalls (See, 64 FR 70460
(December 16, 1999) and 66 FR 586
(January 3, 2001)). Maryland also needs
reductions to satisfy the requirements
for rate-of-progress (ROP) and
attainment plans (including contingency
measures) for the reclassified
Metropolitan Washington DC severe 1-
hour ozone nonattainment area. It is the
State’s prerogative to develop whatever
rule or set of rules it deems necessary
or appropriate such that the rule or rules

8 As noted in Virginia v. EPA, 108 F.3d 1397 (D.C.
Cir. 1997), EPA does have the authority within the
mechanism created by section 184 of the Act to
order states to adopt control measures
recommended by the OTC, if EPA agrees with and
approves that recommendation. 108 F.3d, n.3 at
1402. As we have previously stated, the OTC model
AIM coatings rule was not developed pursuant to
the section 184 mechanism; EPA therefore has no
authority to order that Maryland or any other state
adopt this measure in order to reduce VOC
emissions.

will collectively achieve the additional
emission reductions needed to satisfy
the ROP and attainment plan
requirements for its 1-hour ozone severe
nonattainment areas. Because
commenters might find it more
necessary or appropriate to obtain the
needed VOC emission reductions
elsewhere is not a basis for EPA to
disapprove the rule implementing
Maryland’s determination of the best
approach to obtain the needed
reductions.

EPA also disagrees with the
commenters’ view of Maryland’s public
notice and hearing procedure. In its
March 19, 2004 SIP revision submittal,
the MDE included copies of the public
notices published in six newspapers
throughout the State of Maryland,
including the Baltimore Sun and
Washington Post, announcing its intent
to adopt the AIM coatings rule, to
submit the rule to EPA as a SIP revision,
and to hold a public hearing (providing
date, time, venue), and instructions for
submitting comments. From the
documentation provided in its March
19, 2004 submittal and from the fact that
both commenters testified and
submitted written comments pursuant
to the hearing and these published
notices, EPA believes that Maryland
fulfilled the requirements of section
110(a) of the Act with respect to
reasonable notice and a public hearing
in connection with SIP revision
submissions. As stated previously,
Maryland’s March 19, 2004 SIP revision
submittal provides evidence that it has
the legal authority to adopt its AIM
coatings rule and that it has followed all
of the requirements in the State law and
constitution that are related to adoption
of the plan (see EPA’s response to
Comment B.5.). See BCCA Appeal
Group v. EPA, 355 F.3d 817, n.11 at 830.
(EPA may rely on the state’s
certification that it has complied with
applicable state requirements for
promulgating a rule submitted as a
revision to its SIP.)

7. Comment: The commenters claim
that EPA’s action to approve or
disapprove Maryland’s AIM coatings
rule is a “significant regulatory action”
as defined by Executive Order 12866, 58
FR 51735 (September 30, 1993).

Response: EPA disagrees with this
comment. Under Executive Order 12866
(58 FR 51735, October 4, 1993), this
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. The commenters allege that
EPA’s approval of the Maryland AIM
coatings rule is a “significant regulatory
action” because it meets several of the
following criteria specified in Executive

Order 12866: ““[it will have] an annual
effect on the economy of $100 million
or more or [it will] adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities * * *.”
However, this action merely approves
existing state law as meeting Federal
requirements. EPA’s approval of this SIP
revision imposes no additional
requirements beyond those imposed by
state law. Accordingly, this action meets
none of the criteria listed above. Any
cost or any material adverse effects on
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities exist, if at all, due to
Maryland’s approval of its state AIM
coatings rule, not by EPA’s approval of
that rule into the Maryland SIP. If EPA
failed to act on the Maryland AIM
coatings rule, the effects of the rule
would not be changed because this rule
went effect in Maryland on January 1,
2005. Nothing that EPA might do at this
point in time alters that fact.
Furthermore, Maryland voluntarily
adopted its version of the OTC model
AIM coatings rule and, as the
commenters themselves acknowledge,
EPA legally could not impose this
control measure on the State. Virginia v.
EPA, 108 F.3d 1397 (D.C. Cir. 1997).
EPA’s approval of this state rule merely
fulfills its statutory obligation under the
Act to review SIP submissions and
approve state choices, provided that
they meet the criteria of the Clean Air
Act.

II1. Final Action

EPA is approving the Maryland SIP
revision for the control of VOC
emissions from AIM coatings rule
submitted on March 19, 2004. The
Maryland AIM coatings rule is part of
Maryland’s strategy to satisfy the
requirements of its severe ozone
nonattainment areas and to achieve and
maintain the ozone standard throughout
the State of Maryland.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
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Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children From

Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 11, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
pertaining to Maryland’s AIM coatings
rule, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection,
Incorporation by reference, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 2, 2005.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by adding entries for
COMAR 26.11.33 through 26.11.33.14 to
read as follows:

§52.1070 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED REGULATIONS IN THE MARYLAND SIP

Code of Maryland
Administrative Regu-

State effective

Additional explanation/

lations (COMAR) Title/subject date EPA approval date citati05n2e:t1g% CFR
citation :
26.11.33 Architectural Coatings
26.11.33.01 ....coecueees Applicability and Exemptions ..........ccccccoiniiiiiene 3/29/04 5/12/05 [Insert page
number where the
document begins].
26.11.33.02 ............... Test Methods—Incorporation by Reference ......... 3/29/04 5/12/05 [Insert page
number where the
document begins].
26.11.33.03 ......cceeee DefinitionNs .....oovueiiiieei 3/29/04 5/12/05 [Insert page

number where the
document begins].
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EPA-APPROVED REGULATIONS IN THE MARYLAND SIP—Continued

Code of Maryland
Administrative Regu-
lations (COMAR)
citation

Title/subject

State effective
date

EPA approval date

Additional explanation/
citation at 40 CFR
52.1100

26.11.33.04 ............... General Standard—VOC Content Limits .............. 3/29/04 5/12/05 [Insert page

26.11.33.05 ............... VOC Content LimitS .......ccccceeevveeviieeennns

26.11.33.06 ............... Most Restrictive VOC Limit

26.11.33.07 ....ccneeee. Painting Restrictions ...........cccoccviiiieenne

26.11.33.08 ............... ThINNING .o

26.11.33.09 ............... Rust Preventive Coatings

26.11.33.10 ..o Coatings Not Listed in Regulation .05

26.11.33.11 ..o LaCQUErS .....oooiieeieieeeee e

26.11.33.12 ... Container Labeling Requirements

26.11.33.13 ..........ee. Reporting Requirements

26.11.33.14 ............... Compliance Provisions and Test Methods

3/29/04

3/29/04

3/29/04

3/29/04

3/29/04

3/29/04

3/29/04

3/29/04

3/29/04

3/29/04

number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].
5/12/05 [Insert page
number where the
document begins].

* *

* * * * *

[FR Doc. 05-9314 Filed 5—-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R03-OAR-2004-MD-0001; RO3—OAR-
2004-VA-0005; FRL-7909-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland and Virginia; Non-Regulatory
Voluntary Emission Reduction
Program Measures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of Maryland and
by the Commonwealth of Virginia.
These revisions establish a number of
non-regulatory measures for which
Maryland and Virginia seek SIP credit

in rate-of-progress and attainment
planning for the Metropolitan
Washington, DC 1-hour ozone
nonattainment area (the Washington
area). The intended effect of this action
is to approve SIP revisions submitted by
Maryland and Virginia which establish
certain non-regulatory measures. The
non-regulatory measures include use of
low-or-no-volatile organic compound
(VOC) content paints by certain State
and local government agencies;
auxiliary power units on locomotives;
sale of reformulated consumer products
in the Northern Virginia area;
accelerated retirement of portable fuel
containers by certain State and local
government agencies; and, renewable
energy measures (wind-power
purchases by certain local government
agencies).

DATES: This final rule is effective on
June 13, 2005.

ADDRESSES: EPA has established a
docket for each of the SIP revisions
subject to this action under Regional
Material in EDocket (RME) ID Numbers

R03-OAR-2004-MD-0001 and R03—
OAR-2004-VA-0005. All documents in
the docket are listed in the RME index
at http://www.docket.epa.gov/rmepub/.
Once in the system, select “quick
search,” then key in the appropriate
RME identification number. Although
listed in the electronic docket, some
information is not publicly available,
i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230; and the Virginia
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Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 8142179, or
by e-mail at cripps.christopher@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On December 23, 2004 (69 FR 76889),
EPA published a notice of proposed
rulemaking (NPR) for the State of
Maryland and for the Commonwealth of
Virginia. The NPR proposed approval of

non-regulatory measures that include
use of low-or-no-VOC content paints by
certain State and local government
agencies; auxiliary power units on
locomotives; sale of reformulated
consumer products in the Northern
Virginia area; accelerated retirement of
portable fuel containers by certain State
and local government agencies; and,
renewable energy measures (wind-
power purchases by certain local
government agencies). On February 19,
2004 and February 25, 2004,
respectively, the Maryland Department

of the Environment (MDE) and the
Virginia Department of Environmental
Quality (VA DEQ) each submitted the
formal revisions to their SIPs.

II. Summary of SIP Revision

The States submitted program
descriptions that projected VOC and
nitrogen oxides (NOx) tons per day
(TPD) emission reductions attributable
to each specific measure. Those
estimates are provided in Table 1.

TABLE 1.—EMISSION REDUCTIONS CREDITABLE FROM VOLUNTARY EMISSION REDUCTION PROGRAM MEASURES FOR THE

METROPOLITAN WASHINGTON DC AREA

VOC NOx Implementation
Measure State TPD TPD date
Gas Can Replacement Program:
Maryland National Capital Parks & Planning Commission, Prince George’s County ....... MD ...... 0.0027 4/2005
MONtGOMETY COUNTY ...ttt st sne e nnes | beesreeeans 0.00088 12/2004
PrinCe GEOIrgE’S COUNLY ....oiuiiiiiiiiieiiei ettt sttt ettt e e e sneesneenneesnes | eeesseeennes 0.00231 1/2004
Maryland t0taIS ........oooiiiiiii e e e | neeeeaeneas 0.00589 | 0.00 | cooeieiiieeeiee e
FaIfaX COUNLY ....eiiiiiiiieeeeee et r e r e n e nrenne VA .. 0.00277 5/2005
(0o =115 = USSR 0.00138 7/2004
City of Fairfax CONraCtors ..........coeeiiriiiiiieeseeese et 0.00060 7/2004
Prince William COUNLY .......oouiiiiiiiieii e 0.00090 5/2005
ArlINGION COUNLY .ottt sne e e snesnennes | anenresnes 0.00210 | .............. 5/2005
Virginia totals .......ccooiiiiiii e | e 0.00565 | 0.00 | .ooceriieiiieeeeen
Total Maryland and Virginia Area-wide Reductions—Gas Can Replacement Program | ............ 0.01 0.00 | s
(Rounded).
Sale of Reformulated Consumer ProdUCES ..........cccooirveririeninicie e VA ... 3.00 0.00 1/2005
Low-VOC Paints Program:
Prince George’s COUNTY ..o e 0.002 5/2005
Maryland National Capital Parks & Planning Commission, Prince George’s County 0.006 12/2003
MDOT Traffic Marking Coatings ..........cccceiiiiiiiiiii e 0.149 12/2003
Maryland tOtalS .......ociiiiiiiii e enes | eeseeenes 0.157 0.00 | s
Virginia totals—Fairfax County ..........ccooiiiiiiiiii e VA .. 0.017 | i 4/2004
Total Maryland and Virginia Area-wide Reduction—Low-VOC Paints Program (Rounded) .... | ............ 0.17 0.00 | e
Montgomery County Regional Wind Power Purchase .........cc.cccooeiiiiieninieeniecec e MD ...... 0.00 0.05 12/2004
Auxiliary Power Units on Locomotives VA ... 0.01 0.13 3/2004
Arlington County Regional Wind Power PUIrChase ............ccceiiiiiiiiiieesiiccieesec e VA ... 0.00 0.00 5/2005

A more detailed analysis of all these
voluntary emission reduction program
measures can be found in the Technical
Support Document (TSD) for this action.
That TSD is included in both the hard
copy and E-docket for this rulemaking.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virgina

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations

performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the

violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
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danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information ‘“required
by law,” including documents and
information ‘required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts * * *.” The
opinion concludes that “[r]egarding
section 10.1-1198, therefore, documents
or other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since “‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

Other specific requirements of the
bundle of voluntary emission reduction
program measures and the rationale for
EPA’s proposed action are explained in
the NPR and will not be restated here.

IV. Public Comment

We received four sets of comments via
letter and/or electronically during the
public comment period. None of the
comments were adverse to our proposed
approval.

Three of the letters strongly supported
the proposed approval of the
nonregulatory measures in the Maryland
and Virginia SIP revisions. Two of these
letters observed that there is nothing
voluntary about the State commitments
in these SIP revisions even though these
measures are titled “voluntary
measures’’ by EPA. EPA agrees that the
observation made in the comments is
correct and reiterates EPA’s policy
regarding such measures. EPA’s
“voluntary measures” policies are to
cover those emissions reduction
strategies that are undertaken but are
not made enforceable against the source
through a traditional regulatory process
or those strategies which are new or
innovative. However, EPA ensures that
the measures are enforceable against the
state by requiring the state to commit to
monitor the implementation and
effectiveness of the measure and, where
a reduction credit is sought by the SIP,
to make-up any shortfall in emissions
reductions.

The fourth letter was not opposed or
adverse to the proposed action but
rather asserted that there was a
typographical error with regards to the
emission reduction credit claimed by
the Commonwealth of Virginia for the
Arlington Gounty wind power purchase
measure. The comment letter asserts
that the SIP sought no reduction credit
from the measure. EPA has reexamined
the SIP revision submitted by Virginia
and agrees that EPA mistakenly
proposed to credit the Arlington County
wind power purchase measure with
emission reduction credit. On page 7-78
of section 7.6 entitled “Voluntary
Bundle” of the document entitled “Plan
to Improve Air Quality in the
Washington, DC-MD-VA Region, State
Implementation Plan (SIP) “Severe Area
SIP”” Demonstrating Rate of Progress for
2002 and 2005; Revision to 1990 Base
Year Emissions; and Severe Area
Attainment Demonstration for the
Washington DC-MD-VA Nonattainment
Area” (dated February 19, 2004) in
Virginia’s February 25, 2004 SIP
revision plainly states that “credits will
not be awarded for purchases in
Virginia jurisdictions.”

Table 1 of this document reflects this
change from Table 2 of the NPR.

V. Final Action

A. State of Maryland

EPA’s review of this material
indicates that Maryland’s February 19,
2004 SIP submittal of non-regulatory
voluntary emission reduction program
measures for the Washington area meet
the applicable requirements of EPA
guidance and policy for approval. EPA
is approving the following voluntary
emission reduction program measures
into the Maryland SIP: Montgomery
County Regional Wind Power Purchase,
Low-VOC Paints Program, and Gas Can
Replacement Program. Specifically, EPA
is approving those measures found in
section 7.6 entitled ‘“Voluntary Bundle”
of the document entitled ‘“Plan to
Improve Air Quality in the Washington,
DC-MD-VA Region, State
Implementation Plan (SIP) “Severe Area
SIP”” Demonstrating Rate of Progress for
2002 and 2005; Revision to 1990 Base
Year Emissions; and Severe Area
Attainment Demonstration for the
Washington DC-MD-VA Nonattainment
Area” (dated February 19, 2004) and
Appendix J to this plan. This February
19, 2004 document and its Appendix J
were submitted to EPA by Maryland on
February 19, 2004. EPA is crediting the
Maryland SIP with the emission
reductions for these measures shown in
Table 2 of this document for the
Washington area.

B. Commonwealth of Virginia

EPA’s review of this material
indicates that Virginia’s February 25,
2004 SIP submittal of non-regulatory
voluntary emission reduction program
measures for the Washington area meet
the applicable requirements of EPA
guidance and policy for approval. EPA
is approving the following voluntary
emission reduction program measures
into the Virginia SIP: Low-VOC Paints
Program, Sale of Reformulated
Consumer Products, Gas Can
Replacement Program, Remote Sensing
Device Program, Arlington County
Regional Wind Power Purchase,
Auxiliary Power Units on Locomotives,
Alternative Fueled Vehicle (AFV)
Purchase Program, and Diesel Bus
Retrofit Program. Specifically, EPA is
approving those measures found in
section 7.6 entitled ‘“Voluntary Bundle”
of the document entitled “Plan to
Improve Air Quality in the Washington,
DC-MD-VA Region, State
Implementation Plan (SIP) “Severe Area
SIP”” Demonstrating Rate of Progress for
2002 and 2005; Revision to 1990 Base
Year Emissions; and Severe Area
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Attainment Demonstration for the
Washington DC-MD-VA Nonattainment
Area” (dated February 19, 2004) and
Appendix J to this plan. This February
19, 2004 document and its Appendix J
were submitted to EPA by Virginia on
February 25, 2004. EPA is crediting the
Virginia SIP with the emission
reductions shown in Table 2 of this
document for the Washington area.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have

substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 11, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve Maryland and Virginia
voluntary emission reduction program
measures may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 2, 2005.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(e) is amended by adding the entry for
the Non-Regulatory Voluntary Emission
Reduction Program at the end of the table
to read as follows:

§52.1070 Identification of plan.
* * * * *
(e) * x %

Name of non-regulatory SIP
revision

Applicable geographic area

State sub-
mittal date

EPA approval date

Additional explanation

Non-Regulatory Voluntary
Emission Reduction Program.
area.

Washington, DC severe 1-
hour ozone nonattainment

2/19/04 5/12/05 [Insert page number
where the document begins].

The nonregulatory measures
found in section 7.6 and Ap-
pendix J of the plan.
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Subpart VV—Virginia

m 3.In §52.2420, the table in paragraph
(e) is amended by adding the entry for

the Non-Regulatory Voluntary Emission

§52.2420 Identification of plan.

Reduction Program at the end of the table * * * * *

to read as follows:

Name of non-regulatory SIP
revision

Applicable geographic area

State sub-
mittal date

EPA approval date

Additional explanation

Non-Regulatory Voluntary
Emission Reduction Program.
area.

Washington, DC severe 1-
hour ozone nonattainment

2/25/2004 5/12/05 [Insert page number
where the document begins].

The nonregulatory measures
found in section 7.6 and Ap-
pendix J of the plan.

[FR Doc. 05-9315 Filed 5-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WA-01-003; FRL-7906-3]

Approval and Promulgation of State
Implementation Plans; State of

Washington; Spokane Carbon
Monoxide Attainment Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving State
Implementation Plan (SIP) revisions
submitted to EPA by the State of
Washington that consist of A Plan for
Attaining Carbon Monoxide (CO)
National Ambient Air Quality Standards
(NAAQS) in the Spokane Serious CO
Nonattainment Area and changes to the
Washington State Inspection and
Maintenance Program.

The EPA is also approving certain
source-specific SIP revisions relating to
Kaiser Aluminum and Chemical
Corporation of Spokane.

DATES: This final rule is effective on
June 13, 2005.

ADDRESSES: EPA has established a
docket for this action under Docket I.D.
No. WA—-01-003. Publicly available
docket materials are available in hard
copy at the Office of Air, Waste, and
Toxics, Environmental Protection
Agency, 1200 Sixth Ave., Seattle,
Washington 98101. This Docket Facility
is open from 8:30 a.m.—4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (206) 553—4273.

FOR FURTHER INFORMATION CONTACT:
Connie Robinson, Office of Air, Waste
and Toxics (OAWT-107), EPA Region
10, 1200 Sixth Avenue, Seattle,
Washington 98101; telephone number:
(206) 553—-1086; fax number: 206—553—

0110; e-mail address:
robinson.connie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our’ is used, we mean
the EPA. Information is organized as

follows:
I. Background Information

On March 8, 2005, EPA published in
the Federal Register, a proposal to
approve the Spokane, Washington CO
serious Attainment Plan, revisions to
the Washington State Inspection and
Maintenance (I/M) Program, and certain
source-specific SIP revisions relating to
Kaiser Aluminum and Chemical
Corporation. See 70 FR 11179.

II. Public Comments on the Proposed
Action

EPA provided a 30-day review and
comment period and solicited
comments on our proposal published in
the March 8, 2005, Federal Register. No
comments were received on the
proposed rulemaking. EPA is now
taking final action on the SIP revisions
consistent with the published proposal.

III. Final Action

In this action, the EPA is approving
revisions to the Washington State
Implementation Plan. Specifically, we
are approving the following elements of
the Spokane CO Attainment Plan,
submitted on September 20, 2001 and
November 22, 2004:

A. Procedural requirements, under
section 110(a)(2) of the Act;

B. Base year emission inventory,
under sections 172(c)(3) and 187(a)(1)
and periodic inventories under 187(a)(5)
of the Act;

C. Attainment demonstration, under
section 187(a)(7) of the Act;

D. The TCM program under
187(b)(2)182(d)(1) and 108(f)(1)(A) of
the Act;

E. VMT forecasts under section
187(a)(2)(A) of the Act;

F. Contingency measures under
section 187(a)(3) of the Act;

G. The conformity budget under
section 176(c)(2)(A) of the Act and
§93.118 of the transportation
conformity rule (40 CFR part 93, subpart
A),

H. Administrative Order No. DE
01AQIS-3285 and Order No. DE
01AQIS-3285, Amendment #1 relating
to Kaiser Aluminum and Chemical
Corporation, Mead Works.

We are also approving a SIP revision
submitted on September 26, 2001, to
two sections of Washington
Administrative Code (WAC) 173—422,
Motor Vehicle Emission Inspection, to
provide an inspection schedule for
motor vehicles between 5 and 25 years
old.

A Technical Support Document on
file at the EPA Region 10 office contains
a detailed analysis and rationale in
support of the Spokane Serious Area
Carbon Monoxide Plan and the WAC
revisions.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
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governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.

House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 11, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental regulations,
Reporting and recordkeeping
requirements.

Dated: April 20, 2005.

Ronald A. Kreizenbeck,

Acting Regional Administrator, Region 10.
m Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2. Section 52.2470 is amended by
adding paragraph (c)(87) to read as
follows:

§52.2470 Identification of plan
* * * * *
(C] * * %

(87) On September 20, 2001, and
November 22, 2004, the Washington
State Department of Ecology submitted
revisions to the Washington State
Implementation Plan consisting of A
Plan for Attaining Carbon Monoxide
National Ambient Air Quality Standards
in the Spokane Serious Nonattainment
Area. On September 26, 2001, the
Washington State Department of
Ecology submitted minor revisions to
the Washington State Inspection and
Maintenance Program.

(i) Incorporation by reference.

(A) Kaiser Aluminum and Chemical
Corporation Administrative Order No.
DE 01AQIS-3285 dated October 24,
2001, and Kaiser Aluminum and
Chemical Corporation Administrative
Order No. DE 01AQIS-3285,
Amendment #1 dated April 9, 2003.

(B) Washington Administrative Code
173—-422-031, “Vehicle emission
inspection schedules,” and Washington
Administrative Code 173—-422-170,
“Exemptions,” as effective 12/2/2000.

(ii) Additional material.

A Plan for Attaining Carbon
Monoxide National Ambient Air Quality
Standards in the Spokane Serious
Nonattainment Area, adopted
September 19, 2001, and November 17,
2004.

m 3. Paragraph (a) (2) of §52.2475 is
revised to read as follows:

§52.2475 Approval of plans.

(a) * *x %

(2) Spokane.

(i) EPA approves as a revision to the
Washington State Implementation Plan,
A Plan for Attaining Carbon Monoxide
National Ambient Air Quality Standards
in the Spokane Serious Nonattainment
Area submitted by the Washington
Department of Ecology on September
20, 2001 and November 22, 2004.

(ii) [Reserved]

* * * * *

[FR Doc. 05-9400 Filed 5-11-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126332-5039-02; .D.
050605D]

Fisheries of the Exclusive Economic
Zone Off Alaska; Alaska Plaice in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Prohibition of retention.

SUMMARY: NMFS is prohibiting retention
of Alaska plaice in the Bering Sea and
Aleutian Islands management area
(BSAI). NMFS is requiring that catch of
Alaska plaice in this area be treated in
the same manner as prohibited species
and discarded at sea with a minimum of
injury. This action is necessary because
the 2005 total allowable catch (TAC) of
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Alaska plaice in the BSAI has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 9, 2005, until 2400
hrs, A.lL.t., December 31, 2005.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Area (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2005 TAC of Alaska plaice in the
BSAI was established as 6,800 metric

tons by the 2005 and 2006 final harvest
specifications for groundfish in the
BSAI (70 FR 8979, February 24, 2005).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS,
has determined that the Alaska plaice
TAC in the BSAI has been reached.
Therefore, NMFS is requiring that
further catches of Alaska plaice in the
BSAI be treated as a prohibited species
in accordance with §679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is

impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the prohibition of retention of
Alaska plaice in the BSAL

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 6, 2005.

Alan D. Risenhoover

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-9515 Filed 5-9-05; 2:18 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21184; Directorate
Identifier 2004—-NM-111-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 747 airplanes.
This proposed AD would require
modifying the inflation systems of the
upper deck escape slides; single-piece
off-wing escape ramps/slides; two-piece
off-wing escape slides; and door 1, 2, 4,
and 5 escape slides/rafts. This proposed
AD is prompted by a report of 30- to 60-
second delays in the inflation of escape
slides/rafts. We are proposing this AD to
prevent actuation delays in the inflation
systems of the escape slides/rafts, which
could result in delayed or failed
deployment of escape slides/rafts during
emergency evacuation of an airplane.

DATES: We must receive comments on
this proposed AD by June 27, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
21184; the directorate identifier for this
docket is 2004—NM-111-AD.

FOR FURTHER INFORMATION CONTACT:
Donald Wren, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6451; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005—21184; Directorate Identifier
2004-NM-111-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR

19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that, during testing, an operator
observed 30- to 60-second delays in the
inflation of escape slides/rafts on two
Boeing Model 747-200B and —400 series
airplanes. Insufficient margin between
regulator internal friction and piston
actuator force caused the actuation
delays in the inflation systems of the
escape slides/rafts. This condition, if
not corrected, could result in delayed or
failed deployment of escape slides/rafts
during emergency evacuation of an
airplane.

The inflation systems of the upper
deck escape slides; single-piece off-wing
escape ramps/slides; two-piece off-wing
escape slides; and door 1, 2, 4, and 5
escape slides/rafts; on certain Model
747-100, —100B, —100B SUD, —200C,
—200F, —300, —400D, —400F, 747SP, and
747SR series airplanes are identical to
those on the affected Model 747—200B
and —400 series airplanes. Therefore, all
of these models may be subject to the
same unsafe condition.

Relevant Service Information

We have reviewed the following
service bulletins:

e For certain Model 747-100, —100B,
—100B SUD, -200B, -200C, —200F, —300,
—400F, 747SP, and 747SR series
airplanes, Boeing Service Bulletin 747—
25-3279, Revision 1, dated July 11,
2002; and

¢ For certain Model 747-200B,
—200C, —300, —400, and —400D series
airplanes, Boeing Service Bulletin 747—
25-3232, dated July 6, 2000.

Boeing Service Bulletin 747-25-3279
describes procedures for modifying the
inflation systems of the upper deck
escape slides; two-piece off-wing escape
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slides; and door 1, 2, 4, and 5 escape
slides/rafts. Boeing Service Bulletin
747-25-3232 describes procedures for
modifying the inflation system of the
single-piece off-wing escape ramps/
slides. For both Boeing Service Bulletins
747-25-3279 and 747-25-3232,
modification includes replacing the
plug of the regulator assembly with a
pneumatic booster assembly, and
replacing the lobed cocking arm in the
actuator assembly with a new cocking
arm (not lobed).

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

Additional Sources of Service
Information

Boeing Service Bulletin 747-25-3279
refers to the following service bulletins
as additional sources of service
information:

¢ Goodrich Service Bulletin 4A3037—
25-327, dated November 30, 2001, for
modifying the inflation systems of the
upper deck and two-piece off-wing
escape slides.

¢ Goodrich Service Bulletin 4A3056—
25-331, dated December 21, 2001; and
Goodrich Service Bulletin 4A3221-25—
332, dated December 21, 2001; for
modifying the inflation systems of the
door 1, 2, 4, and 5 escape slides/rafts.

Boeing Service Bulletin 747—-25-3232
refers to Goodrich Service Bulletin
4A3416-25-305, Revision 2, dated
October 15, 2001, as an additional
source of service information for
modifying the inflation system of the
single-piece off-wing escape ramps/
slides.

Concurrent Service Bulletins to
Additional Sources of Service
Information

Goodrich Service Bulletin 4A3037—
25-327 specifies prior or concurrent
accomplishment of BFGoodrich Service
Bulletin 4A3012/4A3047-25-256,
Revision 1, dated October 27, 1999, for

regulator assemblies having part
numbers (P/N) 4A3047-3 and —4.

Goodrich Service Bulletin 4A3056—
25-331 also specifies prior or
concurrent accomplishment of
BFGoodrich Service Bulletin 4A3012/
4A3047-25-256 for regulator assemblies
with P/Ns 4A3047 and 4A3047-2.

Goodrich Service Bulletin 4A3221—
25-332 specifies prior or concurrent
accomplishment of BFGoodrich Service
Bulletin 4A3221-25-250, Revision 3,
dated October 27, 1999, for regulator
assemblies with P/Ns 4A3194-1, -2,
and -3.

BFGoodrich Service Bulletin 4A3012/
4A3047-25-256 and BFGoodrich
Service Bulletin 4A3221-25-250 both
describe procedures for replacing the
actuator assembly with a new actuator
assembly; replacing the compression
spring with a new compression spring;
and replacing the existing lubricant in
the regulator valve with new, improved
lubricant during overhaul.

Goodrich Service Bulletin 4A3416—
25-305 specifies prior or concurrent
accomplishment of the following service
bulletins for a regulator assembly having
P/N 4A3474-3:

e BFGoodrich Service Bulletin 25—
292, Revision 1, dated December 19,
1997, which describes procedures for
replacing the o-rings of the regulator
assembly with new, improved o-rings;

¢ BFGoodrich Service Bulletin
4A3416-25-233, Revision 4, dated
October 27, 1999, which describes
procedures for modifying the regulator
core; and replacing the existing
lubricant in the regulator valve with
new, improved lubricant during
overhaul; and

¢ BFGoodrich Service Bulletin
7A1418-25-253, Revision 2, April 15,
1994, which describes procedures for
modifying the reservoir assembly of the
regulator assembly; and modifying the
inflatable assembly.

ESTIMATED COSTS

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Difference Between the Proposed AD
and Service Information.”

Difference Between the Proposed AD
and Service Information

Although the Boeing service bulletins
recommend accomplishing the
modification at “‘the next scheduled
evacuation system overhaul,” we have
determined that this imprecise
compliance time would not address the
identified unsafe condition in a timely
manner. In developing an appropriate
compliance time for this proposed AD,
we considered not only the
manufacturer’s recommendation, but
also the degree of urgency associated
with addressing the subject unsafe
condition, the average utilization of the
affected fleet, and the time necessary to
perform the modifications. In light of all
of these factors, we find a compliance
time of 36 months for completing the
proposed actions to be warranted, in
that it represents an appropriate interval
of time for affected airplanes to continue
to operate without compromising safety.
This compliance time has been
coordinated with the manufacturer.

Cost of Compliance

There are about 958 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
169 airplanes of U.S. registry. The
proposed actions would take about 1
work hour per door, at an average labor
rate of $65 per work hour.

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Model Work hours Parts costs 2?}%? U.S.-registered Fleet cost
P airplanes
747-100, -100B, —-100B SUD, -200B, and 12 | $34,832 (2 each: doors $35,612 53 $1,887,436
—200C series airplanes, identified as Group 1 1, 2, 4, 5, upper deck,
in Boeing Service Bulletin 747—25-3279. and two-piece off-
wing).
747-200B and —300 series airplanes, identified 8 | 26,368 (2 each: doors 26,888 4 107,552
as Group 2 in Boeing Service Bulletin 747-25- 1, 2, 4, and 5).
3279.
747—-200B series airplanes, identified as Group 3 10 | 30,600 (2 each: doors 31,250 1 31,250
in Boeing Service Bulletin 747-25-3279. 1, 2, 4, 5, and two-
piece off-wing).
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ESTIMATED CosTS—Continued

Cost per Number of
Model Work hours Parts costs airplane U.S.-registered Fleet cost
airplanes
747-100, —100B, —100B SUD, —200B, 747SP, 10 | 30,600 (2 each: doors 31,250 17 531,250
and 747SR series airplanes, identified as 1,2, 4, and 5, and
Group 4 in Boeing Service Bulletin 747-25— upper deck).
3279.
747-200F and —400F series airplanes, identified 2 | 4,232 (2 upper deck 4,362 32 139,584
as Group 5 in Boeing Service Bulletin 747-25- doors).
3279.
747-200B series airplanes, identified as Group 6 2 | 4,232 (2 two-piece off- 4,362 0 0
in Boeing Service Bulletin 747-25-3279. wing doors).
747-400 and —400D series airplanes, identified 2 | 8,250 (2 single-piece 8,380 59 494,420
in Boeing Service Bulletin 747-25-3232. off-wing doors).
747-200B series airplanes, identified as Group 4 10 | 30,600 (2 each: doors 31,250 3 93,750
in Boeing Service Bulletin 747-25-3279 and 1, 2, 4, 5, upper deck,
also identified in Boeing Service Bulletin 747— and single-piece off-
25-3232. wing).

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

TABLE 1.—APPLICABILITY

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-21184;
Directorate Identifier 2004-NM-111-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by June 27, 2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes listed

in Table 1 of this AD, certificated in any
category.

Boeing—

As identified in—

Model 747-100, —100B, —100B SUD, —200B,
—400F, 747SP, and 747SR series airplanes.

Model 747—200B, —200C, —300, —400, and —400D series airplanes

—200C, —200F, -300,

Boeing Service Bulletin 747-25-3279, Revision 1, dated July 11, 2002.

Boeing Service Bulletin 747-25-3232, dated July 6, 2000.

Unsafe Condition

(d) This AD was prompted by a report of
30-to 60-second delays in the inflation of
escape slides/rafts. We are issuing this AD to
prevent actuation delays in the inflation
systems of the escape slides/rafts, which
could result in delayed or failed deployment

of escape slides/rafts during emergency
evacuation of an airplane.

Compliance

(e) You are responsible for having the

actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Modification for Upper Deck, Two-Piece Off-
Wing, and Door 1, 2, 4, and 5 Slides and
Slide/Rafts

(f) For Model 747-100, —100B, —100B SUD,
—200B, —200C, —200F, —300, —400F, 747SP,
and 747SR series airplanes identified in
Boeing Service Bulletin 747-25-3279,
Revision 1, dated July 11, 2002: Within 36
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months after the effective date of this AD, do
the actions specified in paragraphs (f)(1) and
()(2) of this AD, as applicable, in accordance
with Boeing Service Bulletin 747-25-3279,
Revision 1, dated July 11, 2002.

(1) Modify the inflation systems of the
upper deck and two-piece off-wing escape
slides.

(2) Modify the inflation systems of the door
1, 2, 4, and 5 escape slides/rafts, as
applicable.

Note 1: Boeing Service Bulletin 747-25—
3279 refers to Goodrich Service Bulletin
4A3037-25-327, dated November 30, 2001;
Goodrich Service Bulletin 4A3056—25-331,
dated December 21, 2001; and Goodrich
Service Bulletin 4A3221-25-332, dated
December 21, 2001; as additional sources of
service information for doing the
modifications.

Modification for Single-Piece Off-Wing
Ramp/Slides

(g) For Model 747-200B, —200C, —300,
—400, and —400D series airplanes identified
in Boeing Service Bulletin 747-25-3232,
dated July 6, 2000: Within 36 months after
the effective date of this AD, modify the
inflation system of the single-piece off-wing
escape ramps/slides, in accordance with
Boeing Service Bulletin 747-25-3232, dated
July 6, 2000.

Note 2: Boeing Service Bulletin 747-25—
3232 refers to Goodrich Service Bulletin
4A3416-25-305, Revision 2, dated October
15, 2001, as an additional source of service
information for doing the modification.

Parts Installation

(h) As of the effective date of this AD,
unless the regulator assembly of the inflation
system has been modified in accordance with
paragraph (f) or (g) of this AD, as applicable,
no person may install on any airplane a
regulator assembly with any of the following
part numbers (P/Ns): P/N 4A3047, -2, -3, -4,
-5, -8, -9, or —10; P/N 4A3194-1, -2, -3, or
—4; or P/N 4A3474-3.

Credit for Previous Service Bulletin

(i) Actions done before the effective date of
this AD in accordance with Boeing Service
Bulletin 747-25-3279, dated May 16, 2002,
are acceptable for compliance with the
corresponding requirements of paragraph (f)
of this AD.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on May 4,
2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-9469 Filed 5-11-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21189; Directorate
Identifier 2005-NM-055—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318, A319, A320, and A321 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Model A318, A319,
A320, and A321 series airplanes. This
proposed AD would require
modification of the electrical bonding of
all structures and systems installed
inside the center fuel tank. This
proposed AD is prompted by results of
fuel system reviews conducted by the
manufacturer. We are proposing this AD
to prevent electrical arcing in the center
fuel tank due to inadequate bonding,
which could result in an explosion of
the center fuel tank and consequent loss
of the airplane.

DATES: We must receive comments on
this proposed AD by June 13, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room P1-401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room P1L—-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—-401, on the plaza level of

the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
21189; the directorate identifier for this
docket is 2005—-NM-055—-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-21189; Directorate Identifier
2005-NM-055—AD"" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The FAA has examined the
underlying safety issues involved in
recent fuel tank explosions on several
large transport airplanes, including the
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adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements’ (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with another latent
condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to cooperate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this proposed AD are
necessary to reduce the potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus Model A318,
A319, A320, and A321 series airplanes.
The DGAC advises that a design review
showed that the electrical bonding in
the center fuel tank of the affected
airplanes should be modified. The
modification would reduce the
possibility of an electrical discharge in
the fuel tank. An electrical discharge
could result in an explosion of the
center fuel tank and consequent loss of
the airplane.

Relevant Service Information

Airbus has issued Airbus Service
Bulletin A320-28-1104, Revision 01,
dated December 8, 2004. The service
bulletin describes procedures for
modifying the electrical bonding of all
structures and systems installed inside
the center fuel tank of the affected
airplanes. The modification consists of
checking certain existing bonding points
for the presence of blue coat and
installing new bonding points. If blue
coat is present at the bonding point, the
service bulletin recommends no further
action. If blue coat is not present, the
service bulletin recommends measuring
the electrical (ohmic) resistance
between the part and the structure. If
the ohmic resistance is less than 10
milliohms, the service bulletin
recommends no further action. If the
ohmic resistance is 10 milliohms or
more, the service bulletin recommends
installing the bonding.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2005-028,
dated February 16, 2005, to ensure the
continued airworthiness of these
airplanes in France.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral

airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.
Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘“Difference
Between the Proposed AD and the
French Airworthiness Directive.”

Difference Between the Proposed AD
and the French Airworthiness Directive

The applicability of French
airworthiness directive F-2005-028
excludes airplanes that accomplished
Airbus Service Bulletin A320-28-1104
in service. However, we have not
excluded those airplanes in the
applicability of this proposed AD;
rather, this proposed AD includes a
requirement to accomplish the actions
specified in that service bulletin. This
requirement would ensure that the
actions specified in the service bulletin
and required by this proposed AD are
accomplished on all affected airplanes.
Operators must continue to operate the
airplane in the configuration required
by this proposed AD unless an
alternative method of compliance is
approved. This difference has been
coordinated with the DGAC.

Clarification of Inspection Language

The service bulletin specifies that
operators should “check” for the
presence of blue coat. In this proposed
AD we refer to this action as a “general
visual inspection.” Note 1 of this
proposed AD defines this inspection.

Costs of Compliance

This proposed AD would affect about
506 airplanes of U.S. registry. The
proposed actions would take between
49 and 64 work hours per airplane
depending on the airplane’s
configuration. The average labor rate is
$65 per work hour. Required parts
would cost between $10 and $370 per
airplane, depending on the airplane’s
configuration. Based on these figures,
the estimated cost of the proposed AD
for U.S. operators is between $1,616,670
and $2,292,180, or between $3,195 and
$4,530 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
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Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-21189;
Directorate Identifier 2005-NM—-055—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
June 13, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A318,
A319, A320, and A321 series airplanes;
certificated in any category; except airplanes

that have received Airbus Modification
31892 in production.

Unsafe Condition

(d) This AD was prompted by results of
fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent electrical arcing in the center fuel
tank due to inadequate bonding, which could
result in an explosion of the center fuel tank
and consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Related Investigative and
Corrective Actions

(f) Within 58 months after the effective
date of this AD: Modify the electrical
bonding of all structures and systems
installed inside the center fuel tank by
accomplishing all of the actions in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320-
28-1104, Revision 01, dated December 8,
2004.

Actions Accomplished According to
Previous Issue of Service Bulletin

(g) Actions done before the effective date
of this AD in accordance with Airbus Service
Bulletin A320-28-1104, dated December 2,
2003, are acceptable for compliance with the
corresponding requirements of paragraph (f)
of this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, ANM-116, Transport
Airplane Directorate, FAA, has the authority
to approve AMOC:s for this AD, if requested
in accordance with the procedures found in
14 CFR 39.19.

Related Information

(i) French airworthiness directive F—2005—
028, dated February 16, 2005, also addresses
the subject of this AD.

Issued in Renton, Washington, on May 5,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9472 Filed 5-11-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301
[REG-159243-03]

RIN 1545-BC86

Residence and Source Rules Involving
U.S. Possessions and Other
Conforming Changes; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to Notice of proposed
rulemaking and notice of proposed
rulemaking by cross-reference to
temporary regulations.

SUMMARY: This document corrects
temporary regulations (REG-159243-03)
that were published in the Federal
Register on Monday, April 11, 2005 (70
FR 18949). The document contains
temporary regulations providing rules
under section 937(a) of the Internal
Revenue Code (Code) for determining
whether an individual is a bona fide
resident of the following U.S.
possessions: American Samoa, Guam,
the Northern Mariana Islands, Puerto
Rico, and the United States Virgin
Islands.

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
and notice of proposed rulemaking by
cross-reference to temporary regulations
(REG-159243-03) that is the subject of
these corrections are under section 937
of the Internal Revenue Code.

Need for Correction

As published, REG-159243-03
contain errors that may prove to be
misleading and are in need of
clarification.

List of Subjects
Income taxes.
Correction of Publication

Accordingly, the notice of proposed
rulemaking and notice of proposed
rulemaking by cross-reference to
temporary regulations (REG-159243—
03), that was the subject of FR Doc. 05—
7088, is corrected as follows:

1. On page 18949, column 1, in the
preamble under the caption SUMMARY,
second paragraph, third line, the
language ““sections 1, 876, 881, 884, 931,
932, 933,” is corrected to read, “sections
876, 881, 884, 931, 932, 933,”.
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PART 1—INCOME TAXES

Authority: 26 U.S.C. 7805 * * * Section 1.
935-1 also issued under 26 U.S.C. 7654(e).

EIEE

§1.934-1 [Corrected]

2. On page 18951, column 2, § 1.934—
1, Par. 15, line 2, the language ““is
amended as follows:” is corrected to
read ““as follows:”.

§1.935-1 [Corrected]

3. On page 18951, column 3, § 1.935—
1, line 3, the language “through (3) is
the same as the text of”’ is corrected to
read “‘through (a)(3) is the same as the
text of”.

4. On page 18952, column 3, in the
signature block, the language “Deputy
Commissioner for Services and” is
corrected to read “Acting Deputy
Commissioner for Services and”.

Cynthia Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedures and
Administration).

[FR Doc. 05-9422 Filed 5-11-05; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9
[Notice No. 42; Re: Notice No. 34]
RIN: 1513-AA64
Proposed Fort Ross-Seaview

Viticultural Area (2003R-191T);
Comment Period Extension

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: In response to an industry
member request, the Alcohol and
Tobacco Tax and Trade Bureau extends
the comment period for Notice No. 34,
Proposed Fort Ross-Seaview Viticultural
Area, a notice of proposed rulemaking
published in the Federal Register on
March 8, 2005, for an additional 30
days.

DATES: Written comments must be
received on or before June 8, 2005.

ADDRESSES: You may send comments to
any of the following addresses:

e Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 29, P.O.
Box 14412, Washington, DC 20044—
4412.

e 202-927-8525 (facsimile).

e nprm@ttb.gov (e-mail).

o http://www.tth.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

e http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this
extension notice, Notice No. 34, the
petition, the appropriate maps, and any
comments we receive on Notice No. 34
by appointment at the TTB Library,
1310 G Street, NW., Washington, DC
20220. To make an appointment, call
202-927-2400. You may also access
copies of this extension notice, Notice
No. 34, and the related comments online
at http://www.ttb.gov/alcohol/rules/
index.htm.

FOR FURTHER INFORMATION CONTACT: N.
A. Sutton, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, 925 Lakeville St., No.
158, Petaluma, CA 94952; telephone
415-271-1254.

SUPPLEMENTARY INFORMATION: Patrick
Shabram, on his own behalf and on
behalf of David Hirsch of Hirsch
Vineyards, submitted a petition to
establish the “Fort Ross-Seaview”
American viticultural area in western
Sonoma County, California. Located
near the Pacific Ocean about 65 miles
north of San Francisco, the proposed
Fort Ross-Seaview viticultural area is
within the existing North Coast (27 CFR
9.30) and Sonoma Coast (27 CFR 9.116)
viticultural areas. The petitioner states
that the proposed area currently has 18
commercial vineyards on 506 acres.

In Notice No. 34, published in the
Federal Register (70 FR 11174) on
Tuesday, March 8, 2005, we described
the petitioner’s rationale for the
proposed establishment and requested
comments on the proposal on or before
May 9, 2005.

On May 3, 2005, we received a
request from Brice Cutrer Jones to
extend the comment period for Notice
No. 34. Mr. Jones owns two vineyards
close to the proposed Fort Ross-Seaview
viticultural area. In his comment, Mr.
Jones states that the proposed Ft. Ross-
Seaview viticultural area boundary
unjustifiably excludes nearby parcels
subject to the same environmental
influences, and he requested at least 30
additional days to comment on Notice
No. 34.

In response to this request, we extend
the comment period for Notice No. 34
an additional 30 days. Therefore,
comments on Notice No. 34 are now due
on or before June 8, 2005.

Drafting Information

Nancy Sutton of the Regulations and
Procedures Division drafted this notice.
List of Subjects in 27 CFR Part 9

Wine.

Authority and Issuance

This notice is issued under the
authority of 27 U.S.C. 205.

Signed: May 9, 2005.
John J. Manfreda,
Administrator.
[FR Doc. 05-9545 Filed 5-10-05; 8:57 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO6-OAR—2005-LA—-0001; FRL-7910-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Louisiana; Attainment Demonstration
for the Shreveport-Bossier City Early
Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve revisions to the State
Implementation Plan (SIP) submitted by
the Louisiana Department of
Environmental Quality (LDEQ) on
December 28, 2004. The proposed
revisions will incorporate the
Shreveport-Bossier City Metropolitan
Statistical Area (MSA) Early Action
Compact (EAC) Air Quality
Improvement Plan (AQIP) into the
Louisiana SIP. EPA is proposing
approval of the photochemical modeling
in support of the attainment
demonstration of the 8-hour ozone
standard within the Shreveport-Bossier
City EAC area and is proposing approval
of the associated control measures. EPA
is proposing these actions as a
strengthening of the SIP in accordance
with the requirements of sections 110
and 116 of the Federal Clean Air Act
(the Act). The revisions will contribute
to improvement in air quality and
continued attainment of the 8-hour
National Ambient Air Quality Standard
(NAAQS) for ozone.

DATES: Comments must be received on
or before June 13, 2005.

ADDRESSES: Submit comments,
identified by Regional Material in
eDocket (RME) ID No. R06—-OAR-2005—
LA-0001, by one of the following
methods:
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Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http://
docket.epa.gov/rmepub/. Regional
Material in eDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

U.S. EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

E-mail: Mr. Thomas Diggs at
diggs.thomas@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT section below.

Fax: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

Mail: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

Hand or Courier Delivery: Mr.
Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Such deliveries are accepted only
between the hours of 8 a.m. and 4 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Regional Material in eDocket (RME) ID
No. R0O6—OAR-2005-.LA—0001. The
EPA’s policy is that all comments
received will be included in the public
file without change, and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through Regional Material in eDocket
(RME), http://www.regulations.gov, or e-
mail if you believe that it is CBI or
otherwise protected from disclosure.
The EPA RME Web site and the federal
http://www.regulations.gov are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
http://www.regulations.gov, your e-mail
address will be automatically captured

and included as part of the comment
that is placed in the public file and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in eDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file which is available at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cents per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Louisiana Department of
Environmental Quality, Office of
Environmental Assessment, Airshed
Planning Division, SIP Development
Section, 602 North Fifth Street, Baton
Rouge, Louisiana 70802.

FOR FURTHER INFORMATION CONTACT:
Clovis Steib, III, Air Program Branch
(6PD), EPA Region 6, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202-2733,
telephone (214) 665-7566,
steib.clovis@epa.gov. or Carrie Paige, Air
Planning Section (6PD-L), EPA Region

6, 1445 Ross Avenue, Dallas, Texas
75202-2733, telephone (214) 665—6521,
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “our,” and “us” is used, we mean
EPA.

Outline

I. What action are we proposing?

II. What is an EAC?

III. What is a SIP?

IV. What is the content of the Shreveport-
Bossier City EAC attainment
demonstration?

V. Why are we proposing to approve this
EAC SIP submittal?

VI. What measures are we proposing to
approve in this EAC SIP submittal?

VII. What happens if the area does not meet
the EAC milestones?

VIIL Proposed Action

IX. Statutory and Executive Order Reviews

I. What Action Are We Proposing?

Today we are proposing to approve a
revision to the Louisiana SIP, under
sections 110 and 116 of the Act,
submitted to EPA by the LDEQ on
December 28, 2004. The revision
demonstrates attainment of the 8-hour
ozone NAAQS within the Shreveport-
Bossier City MSA and requests approval
of the Shreveport-Bossier City EAC
AQIP into the Louisiana SIP. The EAC
is a voluntary agreement between the
LDEQ, the Greater Shreveport Clean Air
Citizens Advisory Committee (CACAC)
and EPA. Within this agreement,
CACAC represents the three parishes of
Caddo, Bossier and Webster and the
cities of Shreveport and Bossier City.
The intent of this agreement, known as
the Shreveport-Bossier City EAC or the
EAQC, is to reduce ozone pollution and
thereby maintain the 8-hour ozone
standard. The Shreveport-Bossier City
EAC AQIP is the official attainment/
maintenance plan for the MSA which
was developed under the EAC program.
LDEQ has submitted the AQIP to EPA
for approval as a revision to the
Louisiana SIP. The revision
demonstrates, with photochemical
modeling, attainment and maintenance
of the 8-hour ozone standard in the
Shreveport-Bossier City EAC area and
includes local control measures. The
Shreveport-Bossier City AQIP also sets
forth a schedule to develop additional
technical information about local ozone
pollution, and adopt and implement
emissions control measures to ensure
that the Shreveport-Bossier City MSA
achieves compliance with the 8-hour
ozone standard by December 31, 2007.
Section VI of this rulemaking describes
the control measures that will be
implemented within the Shreveport-
Bossier City EAC area.
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The monitored ozone concentrations
in the Shreveport-Bossier City EAC area
have not exceeded the federal 1-hour
ozone standard. The EPA designated the
Shreveport-Bossier City EAC area as
attainment for the 8-hour ozone
standard on April 15, 2004 (69 FR
23858). The LDEQ has submitted these
revisions to the SIP, with additional
control measures, as preventive and
progressive measures to avoid a future
violation and to ensure long term
maintenance of the 8-hour ozone
standard within the affected area.

II. What Is an EAC?

The Early Action Compact program
was developed to allow communities an
opportunity to meet the new stricter 8-
hour ozone air quality standard sooner
than the Act requires for reducing
ground level ozone. The program was
designed for areas that approach or
monitor exceedances of the 8-hour
standard, but are in attainment for the
1-hour ozone standard. The compact is
a voluntary agreement between local
communities, State air quality officials
and EPA, which allows participating
State and local entities to make
decisions that will accelerate meeting
the new 8-hour standard using locally
tailored pollution controls instead of
federally mandated measures. Early
planning and early implementation of
control measures that improve air
quality will likely accelerate protection
of public health. The EPA believes this
program provides an incentive for early
planning, early implementation, and
early reductions of emissions leading to
expeditious attainment and
maintenance of the 8-hour ozone
standard.

Communities with EACs will have
plans in place to reduce air pollution at
least two years earlier than required by
the Act. In December 2002, a number of
States submitted compact agreements
pledging to reduce emissions earlier
than required by the Act for compliance
with the 8-hour ozone standard. These
States and local communities had to
meet specific criteria and agreed to meet
certain milestones for development and
implementation of the compact. States
with communities participating in the
EAC program had to submit plans for
meeting the 8-hour ozone standard by
December 31, 2004, rather than June 15,
2007, the deadline for other areas not
meeting the standard. The EAC program
required communities to develop and
implement air pollution control
strategies, account for emissions growth
and demonstrate their attainment and
maintenance of the 8-hour ozone
standard. Areas that adopted EACs must
establish a clean air action plan, meet

other established milestones and attain
the 8-hr ozone standard by December
31, 2007. Greater details of the EAC
program are explained in EPA’s
December 16, 2003 (68 FR 70108)
proposed Federal Register notice
entitled “Deferral of Effective Date of
Nonattainment Designations for 8-hour
Ozone National Ambient Air Quality
Standards for Early Action Compact
Areas.”

On April 15, 2004, EPA designated all
areas for the 8-hour ozone standard. The
EPA deferred the effective date of
nonattainment designations for EAC
areas that were violating the 8-hour
standard, but continue to meet the
compact milestones. Details of this
deferral were announced on April 15,
2004 as part of the Clean Air Rules of
2004, and published in the Federal
Register on April 30, 2004 in the notice
entitled “Air Quality Designations and
Classifications for the 8-Hour Ozone
National Ambient Air Quality
Standards; Early Action Compact Areas
with Deferred Effective Dates” (69 FR
23858).

III. What Is a SIP?

The SIP is a set of air pollution
regulations and control strategies
developed by the state, to ensure that
the state meets the National Ambient
Air Quality Standards (NAAQS). These
ambient standards are established under
section 109 of the Act and they
currently address six criteria pollutants:
carbon monoxide, nitrogen dioxide,
ozone, lead, particulate matter, and
sulfur dioxide. The SIP is required by
Section 110 of the Act. These SIPs can
be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

IV. What Is the Content of the
Shreveport-Bossier City EAC
Attainment Demonstration?

The attainment demonstration
contains analyses which estimate
whether selected emissions reductions
will result in ambient concentrations
that meet the 8-hour ozone standard in
the Shreveport-Bossier City EAC area,
and an identified set of measures which
will result in the required emissions
reductions. The demonstration
incorporates the effects of population
and industry growth, as well as
national, state and local control
measures required to be in place by
2007 and 2012. The modeled attainment
test is passed if all resulting predicted
future design values are less than 85
parts per billion (ppb). The design value

is the three year average of the annual
fourth highest 8-hour ozone readings.

In support of this proposal, the
CACAC and LDEQ conducted an ozone
photochemical modeling study
developed for the Shreveport-Bossier
City EAC area. This study meets EPA’s
modeling requirements and guidelines,
including such items as the base year
emissions inventory development, the
growth rate projections, and the
performance of the model. See our
Technical Support Document (TSD) for
detailed information on this modeling
study.

The modeling submitted in support of
this proposal simulated the complex
processes leading to high ozone in the
Shreveport-Bossier City EAC area. The
modeling results indicate that, despite
the area’s expected growth in
population between 2007 and 2012, the
expected emission reductions from both
the EAC AQIP measures and national
measures provide improvement in
ozone air quality and maintenance of
the 8-hour standard in the EAC area.
The modeling results demonstrate that
the Shreveport-Bossier City EAC area
would continue in attainment with the
8-hour ozone NAAQS in 2007 and 2012.
The modeling predicts a maximum
ozone design value of 84 ppb in 2007
and 83 ppb in 2012, both of which are
below the 8-hour ozone standard of 85
ppb. The EPA is proposing to approve
the LDEQ’s 8-hour ozone attainment
demonstration and AQIP, including the
control measures listed in section VI, for
the Shreveport-Bossier City EAC area.

V. Why Are We Proposing To Approve
This EAC SIP Submittal?

We are proposing to approve this EAC
SIP submittal because implementation
of the requirements in this EAC AQIP
will help ensure the Shreveport-Bossier
City EAC area’s compliance with the 8-
hour ozone standard by December 13,
2007 and maintenance of that standard
through 2012. We have reviewed the
submittals and determined that they are
consistent with the requirements of the
Act, EPA’s policy, and the EAC
protocol. Our Technical Support
Document (TSD) contains detailed
information concerning this rulemaking
action.

We are proposing approval of the EAC
AQIP as a strengthening of the SIP
which will yield improvements in air
quality to the Shreveport-Bossier City
EAC communities. EPA has determined
that the State and local area have
fulfilled the milestones and obligations
of the EAC Program to date.
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VI. What Measures Are Included in
This EAC SIP Submittal?

To help achieve attainment, the
CACAC developed a list of control
measures for the EAC that the City of
Shreveport and local, private industries
have committed to implement by
December 31, 2005. These control
measures were adopted by the State, are
quantifiable, permanent, and will
provide reductions in nitrogen oxides
(NOx) and volatile organic compounds
(VOCs) in the Shreveport-Bossier City
EAC area; NOx and VOCs are precursors
to and aid in the formation of ozone.

Local control measures in the EAC
AQIP have been included in the model
runs and are predicted to provide the
following reductions: (1) Installation of
an intelligent transportation system in
Shreveport, projected to reduce NOx by
0.01 tons per day (tpd) and VOCs by
0.048 tpd. (2) A permit modification for
a VOC abatement system, installed at
the General Motors plant in Caddo
Parish as part of their new product line
and is projected to reduce VOCs by 1.37
tpd. This is codified in Title V permit
0500-0047-V1, dated 7/31/2001 and
PSD permit PSD-LA-646, dated 3/24/
2000, issued by the LDEQ and
submitted as part of the AQIP. (3) A
permit modification at Center Point
Energy in Bossier Parish is projected to
reduce NOx by 2.56 tpd and VOCs by
0.014 tpd. The plant serves to remove
natural gas liquids from gas streams for
commercial purposes and an upgrade in
the separation process will reduce the
need for a significant number of process
equipment and corresponding emissions
from these units. The permit (0400—
00006-02) was provided in the EAC SIP
submittal. (4) The installation of energy
conservation equipment in 33 city
buildings throughout the EAC area is
estimated to reduce NOx by 0.041 tpd.
This measure is consistent with EPA’s
August 5, 2004 Guidance on SIP Credits
for Emission Reductions from Electric-
Sector Energy Efficiency and Renewable
Energy Measures and EPA’s September
2004 guidance on Incorporating
Emerging and Voluntary Measures in a
SIP. (5) The purchase and use of one
hybrid electric bus in Shreveport is
projected to reduce NOx by 0.002 tpd.

These local control measures are
described in detail in the TSD and will
be incorporated by reference in the Code
of Federal Regulations in the final
approval action. Detailed information is
necessary for emission reduction
measures in the SIP to ensure that they
are specific and enforceable as required
by the Act and the EAC protocol and
reflected in our policy. The description
of these emission reduction measures

includes the identification of each
project, location, length of each project
(if applicable), a brief project
description, implementation date and
emissions reductions for both VOCs and
NOx.

Though not quantified and thus not
included in the modeling, installation
and use of a gas collection system on
Shreveport’s municipal solid waste
landfill is also expected to provide
emission reductions.We are proposing
to approve the local control measures
listed above. In compliance with the
next EAC milestone, these measures
will be implemented on or before
December 31, 2005. The TSD contains
additional information on each of these
control measures.

According to the EAC protocol, the
AQIP must also include a component to
address maintenance for growth at least
5 years beyond 2007, ensuring the area
will remain in attainment of the 8-hour
ozone standard through 2012. The
Shreveport-Bossier City EAC area has
developed an emissions inventory for
the year 2012, as well as a continuing
planning process to address this
essential part of the plan.

The expected changes in emissions
between 2000 and 2012 result in a 24
percent reduction in anthropogenic NOx
emissions and a 21 percent reduction in
anthropogenic VOC emissions. These
projections indicate that precursor NOx
and VOC emissions in the EAC area are
expected to decrease further in 2012
compared to 2007 as a result of vehicle
fleet turnover and a number of new
national rules affecting on-road and off-
road engine and fuel requirements (see
the TSD for details on the Clean Air
Diesel and Clean Air Nonroad Diesel
rules). Using air quality models to
anticipate the impact of growth, as well
as the federal, state-assisted and locally-
implemented measures to reduce
emissions, the State has projected the
area will be in attainment of the 8-hour
ozone standard in 2007 and will remain
in attainment through 2012.

To fulfill the planning process, the
EAC signatories will review all EAC
activities and report on these results in
their semi-annual reports, beginning in
June 2005. The semi-annual reviews
will provide a description of whether
the area continues to implement its
control measures, the emissions
reductions being achieved by the
control measures in place, and the
improvements in air quality that are
being made. Each report must track and
document, at a minimum, control
strategy implementation and results,
monitoring data and future plans.
Ongoing, updated emissions inventories
and modeling analyses will be included

as they become available. After each
semi-annual review, additional control
measures may be considered and, if
necessary, adopted through revisions to
this SIP.

The elements that address
maintenance for growth meet the EAC
protocol. EPA has reviewed the
modeling and emission projections and
proposes to approve the demonstration
of attainment.

VII. What Happens if the EAC Area
Does Not Meet the EAC Milestones?

On April 15, 2004, EPA designated
the Shreveport-Bossier City EAC area as
attainment for the 8-hour ozone
standard. The measures outlined in the
Shreveport-Bossier City EAC SIP
submittal provide sufficient information
to conclude that the Shreveport-Bossier
City EAC area will complete each
compact milestone requirement,
including attainment of the 8-hour
ozone standard by 2007. However, one
of the principles of the EAC protocol is
to provide safeguards to return areas to
traditional SIP requirements should an
area fail to comply with the terms of the
compact. If, as outlined in our guidance
and in 40 CFR 81.300, a compact
milestone is missed and the Shreveport-
Bossier City EAC area is still in
attainment of the 8-hour ozone
standard, we would take action to
propose and promulgate a finding of
failure to meet the milestone, but the 8-
hour ozone attainment designation and
the approved SIP elements would
remain in effect. If the EAC area
subsequently violates the 8-hour ozone
standard and the area has missed a
compact milestone, we would also
consider factors in section 107(d)(3)(A)
of the Act in deciding whether to
redesignate the EAC area to
nonattainment for the
8-hour ozone NAAQS. See 69 FR 23858,
23871.

VIIL Proposed Action

EPA is proposing to approve the
attainment demonstration, its associated
control measures, and the Shreveport-
Bossier City EAC AQIP and incorporate
these into the Louisiana SIP as a
strengthening of the SIP. The modeling
of ozone and ozone precursor emissions
from sources in the Shreveport-Bossier
City EAC area demonstrate that the
specified control strategies will provide
for attainment of the 8-hour ozone
NAAQS by December 31, 2007.

IX. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
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action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason and because this
action will not have a significant,
adverse effect on the supply,
distribution, or use of energy, this action
is also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Effect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions under
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note), EPA’s role is to approve state
actions, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior

existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
do not apply. This proposed rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 4, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. 05-9481 Filed 5—-11-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—-OAR-2005-0OK-0002; FRL-7910-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Oklahoma; Attainment Demonstration
for the Tulsa Early Action Compact
Area; Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a revision to the Oklahoma
State Implementation Plan (SIP)
submitted by the Secretary of the
Environment on December 22, 2004 for
Tulsa. This revision will incorporate a
Memorandum of Agreement (MOA)
between the Oklahoma Department of
Environmental Quality (ODEQ) and the
Indian Nation Council of Governments
(INCOG) into the Oklahoma SIP and
includes a demonstration of attainment
for the 8-hour National Ambient Air
Quality Standard (NAAQS) for ozone.
The MOA outlines pollution control
measures for the Tulsa Metropolitan
Area Early Action Compact (EAC) area.
The EAC is designed to achieve and
maintain the 8-hour ozone standard

more expeditiously than the EPA’s 8-
hour implementation rulemaking. EPA
is proposing approval of the
photochemical modeling in support of
the attainment demonstration of the 8-
hour ozone standard within the Tulsa
EAC area and is proposing approval of
the associated control measures. We are
proposing to approve this revision as a
strengthening of the SIP in accordance
with the requirements of sections 110
and 116 of the Federal Clean Air Act
(the Act), which will result in emission
reductions needed to help ensure
attainment of the 8-hour NAAQS for
ozone.

DATES: Comments must be received on
or before June 13, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R0O6—-OAR-2005—
OK-0002, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

U.S. EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
récoment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

E-mail: Mr. Thomas Diggs at
diggs.thomas@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT section below.

Fax: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

Mail: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

Hand or Courier Delivery: Mr.
Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Such deliveries are accepted only
between the hours of 8 a.m. and 4 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
No. R0O6—OAR-2005-0OK-0002. The
EPA’s policy is that all comments
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received will be included in the public
file without change, change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through Regional Material in EDocket
(RME), regulations.gov, or e-mail if you
believe that it is CBI or otherwise
protected from disclosure. The EPA
RME Web site and the federal
regulations.gov are “anonymous access”’
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public file and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file which is available at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working

days in advance of your visit. There will
be a 15 cents per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Oklahoma Department of
Environmental Quality, Air Quality
Division, 707 North Robinson,
Oklahoma City, OK 73101-1677.

FOR FURTHER INFORMATION CONTACT: Mr.
Kenneth Boyce, Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733,
telephone (214) 6657259,
boyce.kenneth@epa.gov or Carrie Paige,
Air Planning Section (6PD-L), EPA
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202—-2733, telephone (214)
665—6521, paige.carrie@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refer to EPA.

Outline

I. What action are we proposing?

II. What is an EAC?

III. What is a SIP?

IV. What is the content of the Tulsa Area
EAC attainment demonstration?

V. Why are we proposing to approve this
EAC SIP submittal?

VI. What measures are included in this EAC
SIP submittal?

VII. What happens if the area does not meet
the EAC commitments or milestones?

VIIL. Proposed Action

IX. Statutory and Executive Order Reviews

I. What Action Are We Proposing?

Today we are proposing to approve a
revision to the Oklahoma SIP under
sections 110 and 116 of the Act. The
revision was submitted to EPA by the
State of Oklahoma on December 22,
2004. This revision demonstrates
attainment of the 8-hour ozone standard
within the Tulsa Metropolitan Area
(Tulsa Area), which includes Tulsa
County and portions of Creek, Osage,
Rogers, and Wagoner Counties. The
Tulsa Area EAC is a voluntary
agreement between the ODEQ), the City
of Tulsa, the County of Tulsa, the Metro
Tulsa Chamber of Commerce, the
INCOG and EPA. The intent of this
agreement is to reduce ozone pollution
earlier than the Act requires and thereby
maintain the 8-hour ozone standard.
The Tulsa Area EAC sets forth a
schedule to develop technical
information about local ozone pollution,
and adopt and implement emissions
control measures to ensure that this area
achieves compliance with the 8-hour
ozone standard by December 31, 2007.

Section VI of this rulemaking describes
the control measures that will be
implemented within the Tulsa
Metropolitan Area.

II. What Is an EAC?

The Early Action Compact program
was developed to allow communities an
opportunity to reduce emissions of
ground level ozone pollution sooner
than the Act requires. The EAC program
was designed for areas that approach or
monitor exceedances of the 8-hour
ozone standard, but are in attainment
for the 1-hour ozone standard. The
compact is a voluntary agreement
between local communities, States and
tribal air quality officials, and EPA
which allows States and local entities to
make decisions that will accelerate
meeting the new 8-hour ozone standard
using locally tailored pollution controls
instead of Federally mandated control
measures. Early planning and early
implementation of control measures that
improve air quality will likely accelerate
protection of public health. The EPA
believes the EAC program provides an
incentive for early planning, early
implementation, and early reductions of
air emissions in the affected areas, thus
leading to an expeditious attainment
and maintenance of the 8-hour ozone
standard.

Communities with EACs will have
plans in place to reduce air pollution at
least two years earlier than required by
the Act. In December 2002, a number of
States submitted compact agreements
pledging to reduce emissions earlier
than required for compliance with the 8-
hour ozone standard. These states and
local communities had to meet specific
criteria, and agreed to meet certain
milestones for development and
implementation of the compact. States
with communities participating in the
EAC program had to submit
implementation plans by December 31,
2004 for meeting the 8-hour ozone
standard, rather than June 15, 2007, the
deadline for all other areas not meeting
the 8-hour standard. The EAC program
required communities to develop and
implement air pollution control
strategies, account for emissions growth,
and demonstrate their attainment and
maintenance of the 8-hour ozone
standard. For more information on the
EAC program see section V of our
December 16, 2003 proposed rule (68 FR
70108), entitled “Deferral of Effective
Date of Nonattainment Designations for
8-hour Ozone National Ambient Air
Quality Standards for Early Action
Compact Areas.”

On April 15, 2004, EPA designated all
areas for the 8-hour ozone standard. The
EPA deferred the effective date of
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nonattainment designations for those
EAC areas that were violating the 8-hour
standard, but continue to meet the
compact milestones. We announced the
details of this deferral on April 15, 2004
as part of the Clean Air Rules of 2004.
See our April 30, 2004 (69 FR 23858),
publication entitled ““Air Quality
Designations and Classifications for the
8-Hour Ozone National Ambient Air
Quality Standards; Early Action
Compact Areas with Deferred Effective
Dates.”

II1. What Is a SIP?

The SIP is a set of air pollution
regulations, control strategies and
technical analyses developed by the
state, to ensure that the state meets the
NAAQS. These ambient standards are
established under section 109 of the Act
and they currently address six criteria
pollutants: carbon monoxide, nitrogen
dioxide, ozone, lead, particulate matter,
and sulfur dioxide. The SIP is required
by Section 110 of the Act. These SIPs
can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

IV. What Is the Content of the Tulsa
Area EAC Attainment Demonstration?

In support of this proposal, the ODEQ
conducted an ozone photochemical
modeling study developed for the Tulsa
Metropolitan area. The modeling study
predicts whether or not the EAC area
will attain the 8-hour ozone NAAQS in
2007. The attainment demonstration
includes analyses which estimate
whether selected emissions reductions
will result in ambient concentrations
that meet the 8-hour ozone standard in
the Tulsa EAC area, and an identified
set of measures which will result in the
required emissions reductions.

The modeled attainment test is passed
if all resulting predicted future design
values are less than 85 parts per billion
(ppb). The design value is the three year
average of the annual fourth highest 8-
hour ozone readings. The attainment
demonstration modeling predicted that
the Tulsa area would be in attainment
for all but one monitor in Tulsa using
Design Values from 1998-2000. It
predicted that the Tulsa area would be
in attainment for all of the monitors in
Tulsa using Design Values for 2000-
2002. Therefore, the Tulsa Area
considered the following additional
elements, termed a Weight of Evidence
(WOE) analysis, to show that the area
will more likely than not, reach
attainment by the end of 2007:

1. A comparison of Design Values
(DVs) from 1996 to 2003 using Relative
Reduction Factors (RRFs) from the
modeling demonstrated that five of the
six observed DVs from this period
would reach attainment by the end of
2007. Only the DV for the 1998-2000
period predicted an exceedance of the 8-
hour ozone standard in 2007 at one
monitor (Skiatook monitor). All other
years of observed DVs predicted
attainment of the 8-hour ozone standard
in 2007.

2. A comparison of the average of the
three DVs that contain the 1999 period
with the modeling RRFs (using DVs for
the years 1997-2001), predicted all the
Tulsa area monitors will reach
attainment including a future design
value of 84 ppb in 2007 at the Skiatook
monitor. This test is the new proposed
attainment test in EPA’s Draft Final 8-
hr ozone modeling guidance dated
February 2005.

3. An examination of trends (changes
in ozone and ozone exposure areas) in
additional modeled ozone air quality
outputs for 1999 and 2007 indicated
that sizable reductions in ozone and
area of ozone exposure are predicted
although these tests fell slightly short of
the level of reduction recommended in
EPA’s guidance.

4. An examination of additional
independent modeling that
demonstrates attainment in Oklahoma,
including Tulsa, was completed by EPA
as part of an analysis in support of the
Interstate Air Quality Rule (signed
March 10, 2005). This independent
modeling assumed growth but did not
include the control measures which will
be implemented within the Tulsa EAC
area by December 31, 2005. The EPA
modeling predicted a maximum 8-hour
ozone DV for Tulsa of 76 ppb for 2010
and 74 ppb for 2015. These values are
consistent with the Tulsa EAC area’s
predicted 8-hour ozone DV of 78 ppb in
2007 using the 2001-2003 observed 8-
hour ozone DV.

5. A review of trends in observed 8-
hour ozone DVs from monitoring sites
in Tulsa revealed a general downward
trend in ozone. An evaluation of
emission trends of ozone precursors also
indicate a general downward trend. By
2007, volatile organic compounds (VOC)
emissions are projected to be 14 percent
lower than in 1999 and 13 percent lower
than in 2002. By 2007, nitrogen oxides
(NOx) emissions are projected to be 23
percent lower than in 1999 and 10
percent lower than in 2002. It should
also be noted that Tulsa is currently in
attainment based on the two most recent
ozone DVs. These trends and
monitoring data combined further
support the prediction that ozone levels

will continue to drop in the Tulsa area
and thereby Tulsa will still be attaining
the 8-hour ozone standard in 2007.

See Appendix B of our technical
support document (TSD) for more
information regarding this modeling
study and Weight of Evidence analyses
and EPA’s evaluation of these items.

The analysis of elements within the
WOE provide strong evidence that the
Tulsa Metropolitan Area should
continue to attain the 8-hour ozone
standard through December 31, 2007
and maintain that standard through
2012. The analysis also follows the
discussion on WOE in EPA’s draft
guidance for modeling, May 1999.
Therefore, EPA is proposing to approve
the 8-hour ozone attainment
demonstration and air quality
improvement plan for the Tulsa EAC
area.

The strategy that Tulsa has chosen to
help achieve emissions reductions is
identified as the Tulsa Area
Transportation Emission Reduction
Strategy and is discussed in section VI
of this rulemaking.

V. Why Are We Proposing To Approve
This EAC SIP Submittal?

We are proposing to approve this EAC
SIP submittal because implementation
of the requirements in the MOA will
help ensure the Tulsa area’s compliance
with the 8-hour ozone standard by
December 31, 2007 and maintenance of
that standard through 2012.
Additionally, our review of modeling
and other items provided as Weight of
Evidence indicate the area should
continue to be in attainment by
December 31, 2007. We have reviewed
these submittals and determined that
they are consistent with the
requirements of the Act, EPA’s policy,
and the EAC protocol. Our TSD contains
more detailed information concerning
our evaluation and this rulemaking
action.

Approving the Tulsa Metropolitan
area’s clean air plan into the SIP with
the measures and controls identified in
the MOA provide a strengthening of the
SIP for the Tulsa Metropolitan EAC
Area. In addition, the Tulsa EAC
communities will start to benefit from
reductions in air pollution earlier than
the statutory deadlines. Finally, it
means that EPA has determined that the
State and local area have continued to
fulfill the milestones and obligations of
the EAC Program.

VI. What Measures Are Included in
This EAC SIP Submittal?

The EPA designated the Tulsa EAC
area as attainment for the 8-hour ozone
standard (63 FR 23858), but the area has
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intermittently monitored violations of
the federal 8-hour ozone standard. The
ODEQ has submitted this revision to the
SIP as a preventive and progressive
measure to avoid violation of the 8-hour
ozone standard within the affected area.

The MOA submitted within this SIP
revision sets forth the duties and
responsibilities for implementation of
the Tulsa Area Transportation Emission
Reduction Strategies. The attainment
demonstration relied upon Intelligent
Transportation System (ITS) and
Transportation Congestion Mitigation
measures, which comprise the
Transportation Emission Reduction
Strategies. The specific measures are
roadway expansion and improvement
projects and intersection improvement
projects (signal and other
improvements). These control measures
are projected to reduce emissions of
NOx by 2.62 tons per day (tpd) and
reduce emissions of VOCs by 0.02 tpd.
These Emission Reduction Strategies are
described in detail in the TSD and they
will be incorporated by reference in the
Code of Federal Regulations in the final
approval action. Detailed information is
necessary for emission reduction
measures in the SIP to ensure that they
are specific and enforceable as required
by the Act and the EAC protocol. The
description of these emission reduction
measures includes the identification of
each project, location, length of each
project (if applicable), a brief project
description, implementation date and
emissions reductions for both VOCs and
NOx. We are proposing to approve the
ITS and Transportation Congestion
Mitigation measures. In compliance
with the next EAC milestone, these
measures will be implemented on or
before December 31, 2005.

Per the EAC protocol, the clean air
plan must also include a component to
address maintenance for growth at least
5 years beyond 2007, ensuring the area
will remain in attainment of the 8-hour
ozone standard through 2012. The Tulsa
EAC area has developed an emissions
inventory for the year 2012, as well as
a continuing planning process to
address this essential part of the plan.
The emissions reductions for NOx are
predicted to be 9% lower in 2012 than
in 2007 and the reductions for VOCs are
predicted to be 4% lower in 2012 than
in 2007. Using air quality models to
anticipate the impact of growth, as well
as the state-assisted and locally-
implemented measures to reduce
emissions, the State has projected the
area will be in attainment of the 8-hr
ozone standard in 2007 and will remain
in attainment through 2012. For more
information on future growth
projections, see the TSD.

To fulfill the planning process, the
EAC signatories and implementing
agencies will review all EAC activities
and report on results in their semi-
annual reports, beginning in June 2005.
This semi-annual review will track and
document, at a minimum, control
strategy implementation and results,
monitoring data and future plans. After
review, if necessary, additional control
measures may be considered and
adopted through revisions to this SIP.

VII. What Happens if the Area Does Not
Meet the EAC Commitments or
Milestones?

On April 15, 2004, EPA designated
the Tulsa Metropolitan area as
attainment for the 8-hour ozone
standard. We believe the local and State
signatories of the Tulsa Area EAC will
continue to meet their commitments to
reduce ozone pollution. The measures
outlined in the submittal provide
sufficient information to conclude that
the Tulsa EAC area will complete each
of the EAC milestone requirements,
including attainment of the 8-hour
ozone standard by 2007. However, one
of the principles of the EAC protocol is
to provide safeguards to return areas to
traditional SIP requirements should an
area fail to comply with the terms of the
compact. If, as outlined in our guidance
and in 40 CFR 81.300, an EAC milestone
is missed and the area is still in
attainment of the 8-hour ozone
standard, we would take action to
propose and promulgate a finding of
failure to meet the milestone, but the
ozone attainment designation and
approved SIP elements would remain in
effect. If the design value for the EAC
area exceeds the 8-hour ozone standard
and the area has missed a compact
milestone, we would also consider
factors in section 107(d)(3)(A) of the Act
in deciding whether to redesignate the
EAC area to nonattainment for the 8-
hour ozone NAAQS.

VIIIL. Proposed Action

The EPA is proposing to approve the
Tulsa EAC area’s attainment
demonstration, associated local control
measures of ITS and Transportation
Congestion Mitigation measures, and
the EAC Plan into the Oklahoma SIP as
a strengthening of the SIP. The
modeling of ozone and ozone precursor
emissions from sources in the Tulsa
EAC area, in conjunction with the
consideration of the WOE, demonstrate
that the control strategies will continue
to provide for attainment of the 8-hour
ozone NAAQS by December 31, 2007.

IX. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason and because this
action will not have a significant,
adverse effect on the supply,
distribution, or use of energy, this action
is also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

Executive Order 13175 (65 FR 67249,
November 9, 2000) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule may
have tribal implications. However, it
will neither impose substantial direct
compliance costs on tribal governments,
nor preempt tribal law. This rule
incorporates an MOA between the
ODEQ and INCOG into the Oklahoma
SIP. The MOA was the result of
numerous discussions between local
communities, the State, and tribal air
quality officials which have occurred
during the previous three years. EPA
consulted with tribal officials early in
the process of developing Early Action
Compacts which provided for
meaningful and timely input on behalf
of the tribes into its development. Local
communities, the State, and tribal air
quality officials voluntarily agreed to
implement this rule revision so that the
Tulsa EAC area could continue to attain
and maintain the 8-hour ozone
standard.

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
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national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions under
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note), EPA’s role is to approve state
actions, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
do not apply. This proposed rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 4, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. 05-9483 Filed 5-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—OAR—-2005-TX-0021; FRL-7910-9]

Approval and Promulgation of
Implementation Plans; State of Texas;
Control of Air Pollution From Motor
Vehicles, Mobile Source Incentive
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve revisions to the Texas State
Implementation Plan (SIP) to
incorporate the Texas Emission
Reduction Plan (TERP) into the Texas
SIP. The TERP is utilized in each of the
nonattainment areas and near
nonattainment areas in the state to
achieve reductions in the emissions of
oxides of nitrogen from on-road and
non-road mobile sources. This action
will allow the State to capture credit
from those reductions and use them in
attainment demonstrations for these
areas.

DATES: Comments must be received on
or before June 13, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R0O6—OAR—-2005—
TX—0021, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Agency Web site: http://
docket.epa.gov/rmepub/. Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

e U.S. EPA Region 6 “Contact Us”
Web site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

e E-mail: Mr. Thomas Diggs at
diggs.thomas@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT section below.

e Fax: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr.
Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Such deliveries are accepted only
between the hours of 8 a.m. and 4 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
No. R0O6—OAR-2005-TX-0021. EPA’s
policy is that all comments received
will be included in the public file
without change, and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through Regional Material in EDocket
(RME), regulations.gov, or e-mail if you
believe that it is CBI or otherwise
protected from disclosure.

The EPA RME website and the federal
regulations.gov are ‘“anonymous access”’
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public file and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file which is available at
the Air Planning Section (6PD-L),
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Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment: Texas
Commission on Environmental Quality,
Office of Air Quality, 12124 Park 35
Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT:
Sandra Rennie, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202-2733,
telephone (214) 665-7367; fax number
214—-665—7263; e-mail address
rennie.sandra@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean
the EPA.

Outline

What Action Are We Taking?

What Is the Background for This Action?

What Did the State Submit?

What Do These Rules Require?

What Are Oxides of Nitrogen?

What Areas in Texas Will This Action Affect?

Why Are We Proposing To Approve This
Submittal?

Proposed Action

Statutory and Executive Order Reviews

What Action Are We Taking?

We are proposing to approve a
revision to the SIP as an economic
incentive program consistent with
EPA’s guidance. For a more complete
description of our review, please see the
technical support document for this
action.

We are proposing to approve rules
that implement a portion of the TERP
legislation. The legislation created an
economic incentive program to
accelerate the introduction of lower
emitting mobile source technologies in
nonattainment and near nonattainment
areas of Texas. The State adopted these
rules on August 22, 2001.

We are also proposing to approve
revisions to these rules that the State
adopted on January 28, 2004, and
submitted to EPA on March 3, 2004.

What Is the Background for This
Action?

In 2001, the Texas Legislature enacted
Senate Bill 5, which established the
TERP. The TERP includes a grant
program designed to accelerate the early
introduction and use of lower emitting
diesel technologies in the
nonattainment and near nonattainment
areas of Texas; a grant program to fund
improved energy efficiency in buildings;
purchase and lease incentives to
encourage the introduction of cleaner
light duty vehicles into the Texas fleet;
and funding for research and
development programs focused on new
air pollution reduction technologies.
This legislation also establishes a
statewide incentive program for the
purchase or lease of new on-road diesel
vehicles and light-duty motor vehicles
that meet more stringent emission
standards than those required by any
federal requirements. The incentives
eligible for on-road diesel vehicles are
for the incremental cost to purchase the
cleaner vehicle. The incentive for
eligible light duty vehicles is a specified
dollar amount. Each of the incentives is
based on the specific emission standard
to which the vehicle is certified.

In 2003 Texas House Bill 1365
amended surcharges and fees which
fund TERP, along with the eligibility
criteria. The 2003 amendments broaden
the list eligible to apply for a grant. This
adoption also adds three counties to the
list where eligible projects may be
funded and also includes all counties in
nonattainment areas. The amendment
also provides for the new methods for
streamlining the grant process for small
business. The 2003 legislation was
projected to provide approximately
$120 million per year for funding those
programs through September 2008.

What Did the State Submit?

On March 9, 2005, the Texas
Commission on Environmental Quality
submitted Texas Emission Reduction
Plan rules at 30 TAC, Chapter 114,
Subchapter K, Mobile Source Incentive
Programs, Division 3, Diesel Emission
Reduction Incentive Program for On-
Road and Non-Road Vehicles, to EPA as
a revision to the SIP. These new rules
are found in 30 TAC Sections 114.620—
623, 114.626, and 114.629. The State
adopted revisions to these rules on
January 28, 2004, and submitted them to
EPA on March 3, 2004.

What Do These Rules Require?

The TERP includes a number of
voluntary incentive and assistance
programs designed to help improve the
air quality in Texas. The programs
included in TERP are as follows: Heavy-
Duty Motor Vehicle Purchase or Lease
Incentive Program, Light-Duty Motor
Vehicle Purchase or Lease Incentive
Program and Diesel Emission Reduction
Incentive Grant Program for On-Road
and Non-Road Vehicles (“Incentive
Grant Program”). It is the Incentive
Grant Program that is contained in
Division 3 and that is before us as a SIP
revision.

The Incentive Grant Program rules
delineate the individuals and businesses
that may apply for grants under TERP
and provide that all applicants are
subject to the criteria listed in Texas
Emission Reduction Plan: Guidance for
Emissions Reduction Incentive Grants
Program (RG-388). Eligible projects
include multiple variations of leasing or
purchasing, retrofitting, repowering, or
other NOx reducing technologies for on-
road and off-road diesel powered
engines. The rule requires that any
project funded by a grant must operate
no less than 75 percent of the vehicle
miles traveled or hours of operations of
that project over the following five years
in a nonattainment or near
nonattainment county.

The plan also requires that a project,
excluding infrastructure projects, must
meet a cost-effectiveness not to exceed
$13,000 per ton of NOx emissions.
Except in extreme circumstances, the
emissions reductions gained by any
project funded through a TERP grant
may not be used for credit under any
state or federal emission reduction
credit averaging, banking or trading
program. The program allows TERP
reductions to be credited toward the
NOx cap and trade program in Houston
but only in the unlikely event that the
industrial source’s compliance cost
exceeds $75,000/ton. In that case, the
source would be able to deposit
$75,000/ton into the TERP account
where the money would be utilized to
achieve more cost effective mobile
source reductions.

Use of TERP reductions in the NOx
cap and trade program is covered in 30
TAC 101.357, which is not the subject
of this proposed action. We will address
this issue when we act on the Mass
Emissions Cap and Trade revisions at a
later date.

What Are Oxides of Nitrogen?

Nitrogen oxides (NOx) belong to the
group of criteria air pollutants. NOx
results from burning fuels, including
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gasoline and coal. Nitrogen oxides react
with volatile organic compounds to
form ozone or smog and are also major
components of acid rain.

What Areas in Texas Will This Action
Affect?

The TERP will provide potential
emission reductions in the following
counties: Bastrop, Bexar, Brazoria,
Caldwell, Chambers, Collin, Comal,
Dallas, Denton, El Paso, Ellis, Fort Bend,
Galveston, Gregg, Guadalupe, Harris,
Hardin, Harrison, Hayes, Henderson,
Hood, Hunt, Jefferson, Johnson,
Kaufman, Liberty, Montgomery, Nueces,
Orange, Parker, Rockwall, Rusk, San
Patricio, Smith, Tarrant, Travis, Upshur,
Victoria, Waller, Williamson, Wilson,
and any other county located within an
area of Texas designated as
nonattaiment for ground-level ozone.

Why Are We Proposing To Approve
This Submittal?

TERP Division 3 is a measure relied
upon in State Implementation Plans for
the Early Action Compact areas of
Austin, San Antonio, and Northeast
Texas, as well as the Houston/Galveston
Attainment Demonstration, and the
Dallas/Fort Worth 5 percent Increment
of Progress Plan. The amount of
emission reductions projected for the
TERP program is delineated in each of
these plan revisions. These reductions
are assisting areas to come into
attainment with the National Ambient
Air Quality Standard for ozone.

Diesel engines are targeted due to
their relatively high NOx emissions and
their long operational life, which makes
the introduction of newer cleaner
engines into a fleet a long term process
with normal turnover. The TERP will
offset the incremental cost of projects
that will reduce oxides of nitrogen
emissions from heavy duty diesel trucks
and construction equipment in
nonattainment areas. This is an
incentive to owners and operators to
upgrade their fleets at an expedited rate.
The upgrade of these fleets will reduce
the amount of NOx emissions to the
atmosphere. We are proposing to
approve these revisions to the Texas SIP
because they will contribute to the
attainment of the ozone standard, and
therefore strengthen the SIP.

Proposed Action

TERP Division 3 is consistent with
EPA guidance for an economic incentive
program. See “Improving Air Quality
With Economic Incentive Programs,”
EPA Office of Air and Radiation, EPA—
452—/R-01-001 (Jan. 2001). Therefore,
we propose to approve the TERP
Division 3 rules.

Statutory and Executive Order Reviews

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.” This rule is not a “‘significant
energy action” as defined in Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)), because it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has

the potential to influence the regulation.
This proposed rule is not subject to
Executive Order 13045 because it
approves a state program.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 4, 2005.

Richard E. Greene,

Regional Administrator, Region 6.

[FR Doc. 05-9480 Filed 5-11-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 388

[Docket Number: MARAD-2005-21105]
RIN 2133-AB50

Application Fee Increase for

Administrative Waivers of the
Coastwise Trade Laws

AGENCY: Maritime Administration,
Department of Transportation.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Maritime Administration
(MARAD) proposes to increase the
application fee for administrative
waivers of the coastwise trade laws from
$300 to $500. The increased fee would
align the application fee with the actual
cost of processing and issuing each
waiver.

DATES: Comments are due June 13, 2005.
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ADDRESSES: You may submit comments
[identified by DOT DMS Docket Number
MARAD-2005-21105] by any of the
following methods:

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
7th St., SW., Nassif Building, Room PL—
401, Washington, DC 20590-001.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 7th St., SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number for this rulemaking. Note that
all comments received will be posted
without change to http://dms.dot.gov
including any personal information
provided. Please see the Privacy Act
heading under Regulatory Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 7th St., SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Sharon Cassidy, Office of Ports and
Domestic Shipping, Maritime
Administration, MAR-830, 400 7th St.,
SW., Rm. 7201 Washington, DC 20590;
telephone: (202) 366—5506.

SUPPLEMENTARY INFORMATION: Title V of
the Independent Offices Appropriations
Act of 1952 (“IOAA”; 31 U.S.C. 9701)
authorizes Federal agencies to establish
and collect user fees. The statute
provides that each service or thing of
value provided by an agency should be
self-sustaining to the extent possible,
and that each charge shall be fair and
based on the costs to the Government,
the value of the service or thing to the
recipient, the policy or interest served,
and other relevant factors. 31 U.S.C.
9701.

The primary guidance for
implementation of the IOAA is Office of
Management and Budget (OMB)
Circular No. A-25 (“User Charges,” July
8, 1993). Circular A-25 directs agencies
to assess user charges against
identifiable recipients for special
benefits derived from Federal activities
beyond those received by the general
public. Circular A-25, section 6.
Circular A-25 further directs agencies,

with limited exceptions, to recover the
full cost of providing a Government
service from the direct recipients of
special benefits. Section 6(d) of Circular
A-25 defines “full cost” as including
“all direct and indirect costs to any part
of the Federal Government of providing
a good, resource, or service.”

Pursuant to these directives, MARAD
is proposing to increase the application
fee for administrative waivers of the
coastwise trade laws under 46 CFR part
388 for eligible small vessels. Under 46
CFR part 388, owners of small passenger
vessels may apply for waivers of the
U.S.-build requirements of the
Passenger Vessel Services Act and
section 27 of the Merchant Marine Act,
1920, to allow the carriage of no more
than 12 passengers for hire in the
coastwise trade. Because waivers under
part 388 represent special benefits to
identifiable recipients (i.e., vessel
owners) that are beyond the benefits and
services normally received by the
general public, the IOAA and Circular
A-25 direct MARAD to assess user fees
for providing this service. The current
application fee for a waiver is $300.
MARAD proposes to increase this fee to
$500 as set forth below.

Following the principles embodied in
Circular A-25, MARAD examined the
costs associated with processing and
issuing waivers under part 388 to
determine if the current $300 fee
recovers the full costs of administering
the program. The main cost components
of the program include direct and
indirect personnel costs and Federal
Register publication costs. Our review
of the program determined that average
personnel costs for processing each
uncontested application are $204.50 and
$1,118.50 for each contested application
(on average, 7% of all waiver
applications are contested, based on the
236 applications sampled for our
analysis). Thus, the total average
personnel costs are $268.48 for
processing each application. The second
main cost component of the program is
the cost of publishing notices of waiver
applications in the Federal Register.
The current Federal Register
publication cost is $155 per column and
the average length of a public notice
published for this program is 1.5
columns. Thus, the total average
publication cost is $232.50. The sum
total of personnel costs and Federal
Register publication costs is $500.98.
Therefore, MARAD is proposing to raise
the application fee from $300 to $500 in
order to recover these costs.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This proposed rule is not considered
a significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was not reviewed by the
Office of Management and Budget. This
proposed rule is not likely to result in
an annual effect on the economy of $100
million or more. This proposed rule is
also not significant under the Regulatory
Policies and Procedures of the
Department of Transportation (44 FR
11034, February 26, 1979). The costs
and economic impact associated with
this rulemaking are considered to be so
minimal that no further analysis is
necessary.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Maritime Administrator certifies that
this proposed rule will not have a
significant economic impact on a
substantial number of small entities.
While this proposed rule, if
promulgated, will affect businesses that
qualify as small entities under Small
Business Administration guidelines,
MARAD does not believe that the
modest increase in this one-time, non-
recurring fee (unless an applicant must
reapply due to a revocation) will result
in a significant economic impact on
small entities. Further, MARAD is
required under Federal directives to
assess recipients of special
governmental services reasonable
charges to recover the costs of providing
such services.

Federalism

We have analyzed this proposed rule
in accordance with the principles and
criteria contained in Executive Order
13132 (Federalism) and have
determined that it does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement. These
regulations have no substantial effects
on the States, the current Federal-State
relationship, or the current distribution
of power and responsibilities among
local officials. Therefore, consultation
with State and local officials is not
necessary.

Executive Order 13175

MARAD does not believe that this
proposed rule will significantly or
uniquely affect the communities of
Indian tribal governments when
analyzed under the principles and
criteria contained in Executive Order
13175 (Consultation and Coordination
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with Indian Tribal Governments).
Therefore, the funding and consultation
requirements of this Executive Order do
not apply.

Environmental Impact Statement

We have analyzed this proposed rule
for purposes of compliance with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and have
concluded that under the categorical
exclusions in section 4.05 of Maritime
Administrative Order (MAQO) 600-1,
“Procedures for Considering
Environmental Impacts,” 50 FR 11606
(March 22, 1985), neither the
preparation of an Environmental
Assessment, an Environmental Impact
Statement, nor a Finding of No
Significant Impact for this proposed rule
is required.

Unfunded Mandates Reform Act of 1995

This proposed rule does not impose
an unfunded mandate under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of $100
million or more, in the aggregate, to any
of the following: State, local, or Native
American tribal governments, or the
private sector. This proposed rule is the
least burdensome alternative that
achieves this objective of U.S. policy.

Paperwork Reduction Act

This proposed rule contains
information collection requirements
covered by the Office of Management
and Budget approval number 2133—
0529. The changes have no impact on
the reporting burden.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

List of Subjects in 46 CFR Part 388

Administrative practice and
procedure, Maritime carriers, Passenger
vessels, Reporting and recordkeeping
requirements.

Accordingly, the Maritime
Administration amends 46 CFR chapter
II, subchapter J, by revising part 388 as
follows:

PART 388—ADMINISTRATIVE
WAIVERS OF THE COASTWISE TRADE
LAWS

1. The authority citation for part 388
continues to read as follows:

Authority: 46 App. U.S.C. 1114(b); Public
Law 105-383, 112 Stat. 3445 (46 U.S.C.
12106 note); 49 CFR 1.66.

2. Amend § 388.3 by revising
paragraph (a)(1) and the introductory
text of paragraph (a)(2) to read as
follows:

§388.3 Application and fee.

(a] * * %

(1) The application form contained on
MARAD’s Web site at http://
www.marad.dot.gov may be submitted
electronically with credit card or
Automated Clearinghouse (ACH)
payment of the $500 application fee.

(2) Alternatively, applicants may send
written applications to Small Vessel
Waiver Applications, Office of Ports and
Domestic Shipping, MAR-830, Room
7201, 400 7th St., SW., Washington, DC
20590. Written applications need not be
in any particular format, but must be
signed, be accompanied by a check for
$500 made out to the order of “Maritime
Administration”, and contain the
following information:

* * * * *

Dated: May 6, 2005.

By Order of the Maritime Administrator.
Joel C. Richard,
Secretary, Maritime Administration.
[FR Doc. 05-9433 Filed 5-11-05; 8:45 am)]
BILLING CODE 4910-81-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 050405E]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red
Snapper

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of petition for
emergency regulations or interim
measures; request for comments.

SUMMARY: NOAA announces receipt of a
petition for emergency regulations or
interim measures, filed by The Coastal
Conservation Association (CCA) under
authority of the Magnuson-Stevens

Fishery Conservation and Management
Act and the Administrative Procedure
Act. CCA has petitioned the U.S.
Department of Commerce to promulgate
emergency regulations or interim
measures to address overfishing of red
snapper in the Gulf of Mexico primarily
by further reducing bycatch of juvenile
red snapper in the Gulf shrimp fishery.
NMEFS is soliciting public comment on
this petition to help determine whether
NMEFS should proceed with the
development of regulations suggested by
the petitioner.

DATES: Comments will be accepted
through 5 p.m. eastern time July 11,
2005.

ADDRESSES: You may submit comments
on this petition for rulemaking,
including its objectives, the need for
such regulation, alternative approaches,
and any other comments by any of the
following methods:

e E-mail: RSPetition@noaa.gov.
Include in the subject line the following
document identifier: RSPetition.

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Phil Steele, Southeast Regional
Office, NMFS, 263 13t Avenue South,
St. Petersburg, FL 33701.

eFax: 727-824-5308; Attention: Phil
Steele.

Copies of the petition are available
from NMFS at the address above.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, telephone 727-551-5784, fax
727-824-5308, e-mail
Phil.steele@noaa.gov.

SUPPLEMENTARY INFORMATION: The
petition filed by CCA states the red
snapper stock in the Gulf of Mexico is
overfished and undergoing overfishing.
Although the petition acknowledges the
directed red snapper commercial and
recreational sectors share responsibility
for rebuilding the stock, the petition
asserts failure of bycatch reduction
devices (BRDs), required in the Gulf
shrimp fishery to meet established
bycatch reduction standards, makes
recovery of the Gulf red snapper fishery
unlikely and ensures years of continued
overfishing of red snapper. The petition
seeks emergency regulations or interim
measures primarily to stop the
overfishing resulting from excessive
bycatch of juvenile red snapper in the
Gulf shrimp fishery.

The CCA petition states that the
prevention of overfishing and recovery
of the red snapper stock is predicated on
at least a 44—percent reduction in
bycatch of juvenile red snapper by the
Gulf shrimp fishery. Further, because
recent research indicates current BRD
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use, in practice, yields only a 12—
percent bycatch reduction, the existing
plan for preventing overfishing and
rebuilding the red snapper stock must
be declared a failure. The petition seeks
implementation of emergency
regulations or interim measures that
would result in bycatch reduction
sufficient to allow the red snapper stock
to rebuild within the time period
established in the Fishery Management
Plan for Reef Fish Resources of the Gulf
of Mexico. The petition states that such
measures should include strict bycatch
quotas tracked by observer data, bag
limits, TAC restrictions, time and area
closures or restrictions, improved BRDs,

season limitations, seasonal closures,
and other reduction measures. In
addition, a firm target for bycatch
reduction of between 60 percent and 80
percent of historic levels should be set,
with a time line established that
achieves that target within the shortest
time possible. The petition also
proposes a mandated effort reduction
program for the Gulf shrimp fleet. The
petition concludes that the directed
recreational and commercial red
snapper sectors have already adopted
many of the measures necessary to
rebuild the stock.

NMEFS is soliciting public comment
on this petition. Comments received by
5 p.m. eastern time July 11, 2005 will

be considered by NMFS in determining
whether to proceed with the
development of regulations suggested by
the petition. Upon determining whether
to open the rulemaking suggested by the
petition, the Assistant Administrator for
Fisheries, NOAA, will publish a notice
of the agency’s decision or action in the
Federal Register.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 9, 2005.
Alan D. Risenhoover

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-9517 Filed 5-11-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Farm Service Agency

Request for Extension and Revision of
a Currently Approved Information
Collection; Emergency Conservation
Program

AGENCY: Farm Service Agency, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Farm Service Agency (FSA) to request
an extension and revision of currently
approved information collection used in
support of the Emergency Conservation
Program (ECP).

DATES: Comments on this notice must be
received on or before July 12, 2005, to
be assured consideration.

FOR FURTHER INFORMATION CONTACT:
Contact Clayton Furukawa, ECP
Program Manager, Conservation and
Environmental Programs Division,
USDA, FSA, STOP 0513, 1400
Independence Avenue, SW.,
Washington, DC 20250-0513; telephone
(202) 690-0571.

SUPPLEMENTARY INFORMATION:

Title: Emergency Conservation
Program.

OMB Control Number: 0560-0082.

Expiration Date: October 5, 2005.

Type of Request: Extension and
Revision of a Currently Approved
Information Collection.

Abstract: The information collected
under Office of Management and Budget
Control Number 0560-0082, as
identified above, allows FSA to
effectively administer the regulations
under the ECP. The regulations at 7 CFR
part 701 set forth basic policies,
program provisions, and eligibility
requirements for owners and operators
to enter into agreement with to apply for
financial and technical assistance and

for making cost-share payments under
the ECP.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .25 hours (15
minutes) per response.

Respondents: Owners, operators and
other eligible agricultural producers on
eligible farmland.

Estimated Number of Respondents:
100,600.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 25,100.

Proposed topics for comment include:
(a) Whether the collection information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden, including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
the information on those who are to
respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. Comments
should be sent to the Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503 and to Clayton Furukawa,
ECP Program Manager, Conservation
and Environmental Programs Division,
USDA, FSA, STOP 0513, 1400
Independence Avenue, SW.,
Washington, DC 20250-0513, telephone
(202) 690-0571.

Signed at Washington, DC, on May 5, 2005.
James R. Little,
Administrator, Farm Service Agency.
[FR Doc. 05-9443 Filed 5-11-05; 8:45 am)]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—National School
Lunch Program and School Breakfast
Program: School Food Safety
Inspections

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public to
comment on proposed information
collection related to the National School
Lunch Program (NSLP), including
adjustments to be made as a result of the
interim rule, School Food Safety
Inspections.

DATES: To be assured of consideration,
comments must be received by July 11,
2005.
ADDRESSES: Send comments and
requests for copies of this information
collection to: Mr. Robert Eadie, Policy
and Program Development Branch,
Child Nutrition Division, Food and
Nutrition Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302.
Comments will also be accepted via E-
Mail submission if sent to
cndproposal@fns.usda.gov. When
submitting comments via E-mail you
must include “School Food Safety
Inspections” on the subject line.

Comments are invited on (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this Notice will be
summarized and included in the request
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for OMB approval, and will become a
matter of public record.

FOR FURTHER INFORMATION CONTACT:
Todd J. Barrett, Acting Section Chief,
School Programs Section, Policy and
Program Development Branch, Child
Nutrition Division, Food and Nutrition
Service at (703) 305—2590.

SUPPLEMENTARY INFORMATION: Title:
National School Lunch Program
Regulations.

OMB Number: 0584—0006.

Expiration Date: 07/31/2007.

Type of Request: Revision of a
currently approved collection.

Abstract: The interim rule entitled,
“National School Lunch Program and
School Breakfast Program: School Food
Safety Inspections” will amend the
NSLP and School Breakfast Program
(SBP) regulations to implement Section
111 of the Child Nutrition and WIC
Reauthorization Act of 2004, Public Law
108-265 which amended Section 9(h) of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1758).
Specifically, Section 111 of Public Law
108-265 increases the number of
mandatory food safety inspections for
schools participating in the NSLP or
SBP from one to two per year; requires
schools to post the most recent
inspection report in a visible location
and to release a copy of the report to the
public upon request; and requires States
to annually audit the school food safety
inspections and to submit the results to
the Food and Nutrition Service for each
of fiscal years 2006 through 2009.

Estimate of Burden: The school food
safety inspection provisions of the
interim rule entitled, ‘“National School
Lunch Program and School Breakfast
Program: School Food Safety
Inspections,” apply to schools
participating in at least one of the
programs. Schools that participate in the
SBP also participate in the NSLP.
Therefore, the entire information
collection burden for the school food
safety inspection provisions will be
contained in the information collection
for NSLP, OMB-0584—0006, even
though the provisions pertain to both
the NSLP and SBP. The current
inventory for this collection is
10,448,411 burden hours. When the
interim rule entitled, ‘“National School
Lunch Program and School Breakfast
Program: School Food Safety
Inspections” is published and the
burden package is approved, the
reporting burden will increase by 10,468
hours and the recordkeeping burden
will increase by 21,960 hours. The total
increase in burden for NSLP, OMB-—
0584-0006 will be 32,428 hours; for a

total of 1,307,886 reporting hours and
9,172,953 recordkeeping hours.

Reporting—1,307,886 hours.

Number of Respondents: 121,426
respondents.

Average Number of Responses per
Respondent: 11 responses.

Estimated Total Annual Responses:
2,416,242.

Estimated Time per Response: .54
hours/response.

Recordkeeping—9,172,953 hours.

Number of Respondents: 121,426
respondents.

Average Number of Responses per
Respondent: 16 responses.

Estimated Total Annual Responses:
29,385,463.

Estimated Time per Response: .31.

Dated: April 26, 2005.
Roberto Salazar,
Administrator, Food and Nutrition Service.
[FR Doc. 05-9450 Filed 5-11-05; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Madera County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of Resource Advisory
Committee meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act of
1972 (Pub. L. 92—463) and under the
secure Rural Schools and Community
Self-Determination Act of 2000 (Pub. L.
106—393) the Sierra National Forest’s
Resource Advisory Committee for
Madera County will meet on Monday,
May 16th, 2005. The Madera Resource
Advisory Committee will meet at the
Bass Lake Ranger District Office, North
Fork, CA 93643. The purpose of the
meeting is: review the goals for FY 2005
RAC proposals and draft public
announcement for a call for project
proposals on the Sierra National Forest.
DATES: The Madera Resource Advisory
Committee meeting will be held
Monday, May 16th, 2005. The meeting
will be held from 7 p.m. to 9 p.m.
ADDRESSES: The Madera County RAC
meeting will be held at the Bass Lake
Ranger District Office, 57003 Road 225,
North Fork, CA 93643.

FOR FURTHER INFORMATION CONTACT:
Dave Martin, USDA, Sierra National
Forest, Bass Lake Ranger District, 57003
Road 225, North Fork, CA 93643; (559)
877—2218 ext. 3100; e-mail:
dmartin05@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Review

of goals for FY 2005 RAC proposals; (2)
draft public announcement.

Dated: May 5, 2005.
Mark Lemon,

Acting District Ranger, Bass Lake Ranger
District, Sierra National Forest.

[FR Doc. 05-9458 Filed 5—-11-05; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Maine Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call of the
Maine Advisory Committee will
convene at 10 a.m. and adjourn at 11
a.m., Monday, May 23, 2005. The
purpose of the conference call is to
conduct member introductions and
review the Committee’s draft report on
racial and ethnic profiling and
harassment.

This conference call is available to the
public through the following call-in
number: 1-800-659—-4363, access code:
41000088. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or
over wireless lines, and the Commission
will not refund any incurred charges.
Callers will incur no charge for calls
using the call-in number over land-line
connections. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the
conference call number and access code
number.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Aonghas St.
Hilaire of the Eastern Regional Office,
202-376-7533 (TTY 202-376-8116), by
4 p.m. on Friday, May 20, 2005.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, May 4, 2005.
Ivy L. Davis,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 05-9459 Filed 5-11-05; 8:45 am]
BILLING CODE 6335-01-P
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DEPARTMENT OF COMMERCE
International Trade Administration

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether instruments of
equivalent scientific value, for the
purposes for which the instruments
shown below are intended to be used,
are being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 A.M. and 5:00
P.M. in Suite 4100W, U.S. Department
of Commerce, Franklin Court Building,
1099 14th Street, NW, Washington, D.C.

Docket Number: 05-016. Applicant:
University of California, Lawrence
Livermore National Laboratory, 7000
East Avenue., L-516 Livermore, CA
94550. Instrument: Electron Microscope,
Model Technai G2 F20 S-TWIN.
Manufacturer: FEI Company, The
Netherlands. Intended Use: The
instrument is intended to be used to
perform imaging and measuring the
compositions and crystal structures of
extraterrestrial samples returned to
Earth by NASA Apollo missions as well
as to study cometary nanomaterials to
be returned to Earth by the STARDUST
missionin 2006. Techniques include
imaging, diffraction, x-ray spectroscopy
and electron energy-loss spectroscopy.
It will also be used for graduate student
training. Application accepted by
Commissioner of Customs: April 8,
2005.

Docket Number: 05-019. Applicant:
The University of Texas at Austin,
Texas Materials Institute, 1 University
Station, C2201, Austin, TX 78712.
Instrument: Electron Microscope, Model
Technai G2 F20 X—TWIN. Manufacturer:
FEI Company, The Netherlands.
Intended Use: The instrument is
intended to be used to study a broad
spectrum of materials including
polymers, metals, ceramics and
biological tissues and specimens by
determining and imaging the
morphology of multiphase materials and
nanoparticles, particle size and
distribution, crystal structure, and the
metrology of semiconductor systems. It
will also be employed in the teaching of
a variety of courses. Application

accepted by Commissioner of Customs:
April 22, 2005.

Docket Number: 05-022. Applicant:
The Mayo Clinic, 200 First Street, S.W.,
Rochester, MN 55905. Instrument:
Electron Microscope, Model Technai G2
12 TWIN. Manufacturer: FEI Company,
Japan. Intended Use: The instrument is
intended to be used by all Mayo Clinic
researchers and investigators. Most
specimens will be of biological origin.
Some of the human tissue studied may
involve pathological consequences. The
microscope will also be used for
training in basic TEM operation for
graduate students, medical students and
residents. Application accepted by
Commissioner of Customs: April 26,
2005.

Gerald A. Zerdy,
Program Manager Statutory Import Programs

Staff.

[FR Doc. E5-2354 Filed 5-11-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

University of Wisconsin, Madison,
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Suite
4100W, U.S. Department of Commerce,
Franklin Court Building, 1099 14th
Street, NW, Washington, D.C.

Docket Number: 05-017. Applicant:
University of Wisconsin, Madison, WI,
53706. Instrument: High Power Pulsed
Ultra—Fast Fiber Laser, Model FCPA pu
Jewel B—250. Manufacturer: Aisin Seiki
Co., Ltd., Japan. Intended Use: See
notice at 70 FR 20356, April 19, 2005.
Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides: A fiber laser that is readily
portable with turnkey operation having:
(1) a wavelength > 1300 for measuring
water vapor absorption,(2) pulse energy
>1 pJand (3) a pulse duration < 1 ps.

The National Institute of Standards
and Technology advised on May 6, 2005
that (1) these capabilities are pertinent
to the applicant’s intended purpose and
(2) it knows of no domestic instrument

or apparatus of equivalent scientific
value to the foreign instrument for the
applicant’s intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.

Gerald A. Zerdy,
Program Manager Statutory Import Programs

Staff.
[FR Doc. E5-2353 Filed 5—-11-05; 8:45 am]

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Federal Consistency Appeal by
Singleton Development Corporation
From an Objection by the Mississippi
Department of Marine Resources

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (Commerce).
ACTION: Notice of closure—
administrative appeal decision record.

SUMMARY: This announcement provides
notice that the decision record has been
closed for an administrative appeal filed
with the Department of Commerce by
Singleton Development Corporation.

DATES: The decision record for the
Singleton Development Corporation
administrative appeal will close as of
the date of publication of this notice.
ADDRESSES: Materials from the appeal
record are available at the Office of the
Assistant General Counsel for Ocean
Services, National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce, 1305 East-
West Highway, Silver Spring, Maryland
20910.

FOR FURTHER INFORMATION CONTACT:
Jennifer Nist, Deputy Assistant General
Counsel for Ocean Services, NOAA
Office of the General Counsel, 301-713—
2967, extension 207.

SUPPLEMENTARY INFORMATION: Singleton
Development Corporation has filed a
notice of appeal with the Secretary of
Commerce pursuant to section
307(c)(3)(A) of the Coastal Zone
Management Act of 1972 (CZMA), as
amended, 16 U.S.C. 1456(c)(3)(A), and
implementing regulations found at 15
CFR part 930, subpart H. Singleton
Development Corporation appeals an
objection raised by the Mississippi
Department of Marine Resources to a
consistency certification contained
within its application for a U.S. Army
Corps of Engineers permit necessary to
expand a residential subdivision. The
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proposed site consists of 3.89 acres of
wetlands.

The CZMA requires a notice be
published in the Federal Register,
indicating the date on which the
decision record has been closed. A final
decision on this appeal must be issued
no later than 90 days after publication
of this notice. 16 U.S.C. 1465(a). The
deadline may be extended by
publishing, within the 90-day period, a
subsequent notice explaining why a
decision cannot be issued within this
time frame. In this event, a final
decision must be issued no later than 45
days after publication of the subsequent
notice. 16 U.S.C. 1465(b).

For additional information about this
appeal contact Jennifer Nist, 301-713—
2967, extension 207.

(Federal Domestic Assistance Catalog No.
11.419 Coastal Zone Management Program
Assistance.)

Dated: May 5, 2005.
James R. Walpole,
General Counsel.
[FR Doc. 05-9523 Filed 5-11-05; 8:45 am]
BILLING CODE 3510-08-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050905B]

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce

ACTION: Public Meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Scallop Advisory Panel in May, 2005 to
consider actions affecting New England
fisheries in the exclusive economic zone
(EEZ). Recommendations from this
group will be brought to the full Council
for formal consideration and action, if
appropriate.

DATES: The meeting will be held on
Tuesday, May 31, 2005, at 9:30 a.m.
ADDRESSES: The meeting will be held at
the Radisson Airport Hotel, 2081 Post
Road, Warwick, RI 02886; telephone:
(401) 739-3000.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council
(978) 465—-0492. Requests for special
accommodations should be addressed to
the New England Fishery Management
Council, 50 Water Street, Mill 2,

Newburyport, MA 01950; telephone:
(978) 465—0492.

SUPPLEMENTARY INFORMATION: The
Advisory Panel will consider and
prioritize management measures and
annual allocations to be adjusted in
Framework Adjustment 18 for the 2006
and 2007 fishing years. Alternatives
may include, but are not limited to; the
following general management
measures: Triggered adjustments to
annual allocations and area closures
through Notice Action, General Category
fishery management, bag tags and
standard bags (landings monitoring and
compliance), allocations for vessels with
small dredge permits, research proposal
review process, research priorities, and
fishing year alignment and framework
adjustment frequency. In addition, the
Advisory Panel may consider the
following changes for the controlled
access areas; rotation management
fishing mortality targets by area,
allocations of trips or pounds in
controlled access areas, Hudson Canyon
Area rotation management area policy,
Elephant Trunk Area allocations for
2007; crew limits in controlled access
areas; IFQ allocations in controlled
access areas; sector allocations (harvest
cooperatives or other entities);
temporary transferability/stacking of
controlled access allocations,
improvements in the broken trip
exemption program, and seasonal access
to minimize bycatch and effects on
spawning (Georges Bank access areas
and Elephant Trunk Area in 2007). The
Advisory Panel may also consider
setting hard or target Total Allowable
Catch (TAC) limits for open fishing
areas. The priority recommendations
will be reported to the Scallop Oversight
Committee meeting on June 1, 2005.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting dates.

Dated: May 9, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5—-2337 Filed 5-11-05; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050905C]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Meeting of the North Pacific
Fishery Management Council’s Non-
Target Species Committee.

SUMMARY: The North Pacific Fishery
Management Council’s (Council) Non-
Target Species Committee will meet at
the Alyeska Prince Hotel, May 31, 2005,
in Ballroom C, 2 pm - 6 pm.

DATES: May 31, 2005.

ADDRESSES: Alyeska Prince Hotel, P.O.
Box 249, Girdwood, AK 99587

Council address: North Pacific
Fishery Management Council, 605 W.
4th Avenue, Suite 306, Anchorage,
Alaska 99501-2252.

FOR FURTHER INFORMATION CONTACT: ]ane
DiCosimo, Council staff, Phone: 907—
271-2809.

The Non-Target Species Committee
will meet on May 31 to review a
template for a planned discussion paper
on rockfish management. The
committee will determine whether the
template should be expanded for use in
preparing the full discussion paper.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Gail Bendixen at
907-271-2809 at least 7 working days
prior to the meeting date.

April 9, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5-2343 Filed 5-11-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050905A]

Fisheries of the Gulf of Mexico;
Southeastern Data, Assessment, and
Review (SEDAR); Gulf of Mexico
Vermillion Snapper, Greater
Amberjack, and Gray Triggerfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR Workshops
for Gulf of Mexico vermillion snapper,
greater amberjack, and gray triggerfish.

SUMMARY: The SEDAR assessments of
the Gulf of Mexico stocks of vermillion
snapper, greater amberjack, and gray
triggerfish will consist of a series of
three workshops: a Data Workshop, an
Assessment Workshop, and a Review
Workshop. This is the ninth SEDAR.
See SUPPLEMENTARY
INFORMATION.

DATES: The Data Workshop will take
place June 20 — 24, 2005; the
Assessment Workshop will take place
August 22 — 26, 2005; and the Review
Workshop will take place December 12
— 16, 2005. See SUPPLEMENTARY
INFORMATION for specific information
regarding dates, times and locations for
the meetings.

ADDRESSES: The Data Workshop will be
held at the Hotel Monteleone, 214 Royal
Street, New Orleans, LA 70130. Phone:
(504) 523—-3341. The Assessment
Workshop will be held at the Wyndham
Grand Bay, 2669 South Bayshore Drive,

Miami FL 33133. Phone:(305) 868—9600.

The Review Workshop will be held at
the Hotel Monteleone, 214 Royal Street,
New Orleans, LA 70130. Phone: (504)
504-523-3341.

FOR FURTHER INFORMATION CONTACT:
Steven Atran, Gulf of Mexico Fishery
Management Council (GMFMC), 3018
North U. S. Highway 301, Tampa, FL
33619. Phone: (813) 228-2815 or (888)
833-1844. John Carmichael, SEDAR
Coordinator, 1 Southpark Circle # 306,
Charleston, SC 29414. (843) 571-4366.
SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR includes

three workshops: (1) Data Workshop, (2)
Stock Assessment Workshop and (3)
Review Workshop. The product of the
Data Workshop and the Stock
Assessment Workshop is a stock
assessment report, which describes the
fisheries, evaluates the status of the
stock, estimates biological benchmarks,
projects future population conditions,
and recommends research and
monitoring needs. The Assessment
Report is independently peer reviewed
at the Review Workshop. The product of
the Review Workshop is a Consensus
Summary which reports Panel opinions
regarding the strengths and weaknesses
of the stock assessment and input data.
Participants for SEDAR Workshops are
appointed by the regional Fishery
Management Councils, the SERO, and
the SEFSC and include data collectors
and database managers; stock
assessment scientists, biologists, and
researchers; constituency
representatives including fishermen,
environmentalists, and NGO’s
International experts; and staff of
Councils, Commissions, and state and
Federal agencies.

SEDAR 9 Workshop Schedule

June 20 - 24, 2005; SEDAR 9 Data
Workshop

June 20, 2005: 1 p.m. — 8 p.m.;

June 21 — 23, 2005: 8 a.m. — 8 p.m.;

June 24, 2005: 8 a.m. — 1 p.m.

An assessment data set and
documentation will be developed
during the Data Workshop. The
assessment data set will include catch
statistics, discard estimates, length and
age composition, fishery descriptions,
biological sampling intensity, fishery
dependent and fishery independent
monitoring results, and life history
characteristics.

August 22 - 26, 2005; SEDAR 9
Assessment Workshop

August 22, 2005: 1 p.m. — 8 p.m.;

August 23 — 25, 2005: 8a.m. — 8 p.m.;

August 26, 2005: 8 a.m. — 1 p.m.

Using the data set collected from the
Data Workshop, participants will
develop population models, evaluate
the status of the stock, estimate
population benchmarks and Sustainable
Fisheries Act criteria, and complete the
Assessment Report.

December 12 — 16, 2005; SEDAR 9
Review Workshop

December 12, 2005: 1 p.m. — 8 p.m.;

December 13 — 15, 2005: 8 a.m. — 8
p.m.;

December 16, 2005: 8 a.m. — 1 p.m.

The Review Workshop is an
independent peer review of the

assessment developed during the Data
and Assessment Workshops. Workshop
Panelists will review the assessment
and document their comments and
recommendations in a Consensus
Summary. Panelists will summarize the
assessment results in an Advisory
Report.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 5 business days
prior to each workshop.

May 9, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5—-2336 Filed 5-11-05; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050905D]

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings and
hearings.

SUMMARY: The Western Pacific Fishery
Management Council (Council) will
hold its 127t meeting and Advisory
Panel meetings to consider and take
actions on fishery management issues in
the Western Pacific Region.

DATES: The 127th Council meeting,
Advisory Panel meetings and public
hearings will be held on May 30 - June
2, 2005. For specific times, and the
agenda, see SUPPLEMENTARY
INFORMATION.

ADDRESSES: The 127th Council meeting,
Advisory Panel meetings and public
hearings will be held at the Ala Moana
Hotel,410 Atkinson Drive, Honolulu, HI;
telephone: 808-955—4811.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: (808)522-8220.
SUPPLEMENTARY INFORMATION: In
addition to the agenda items listed here,
the Council will hear recommendations
from other Council advisory groups.
Public comment periods will be
provided throughout the agenda. The
order in which agenda items are
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addressed may change. The Council will

meet as late as necessary to complete
scheduled business.

Schedule and Agenda for Council
Standing Committee Meetings

Monday, May 30, 2005
Standing Committee

1. 2 p.m. — 4 p.m. Executive, Budget
and Program Standing Committee

Tuesday, May 31, 2005

2.7 am. — 9:30 a.m. Ecosystem and
Habitat Standing Committee

3.7 am. — 9:30 a.m. Pelagic and
International Standing Committee

4. 9:30 a.m. — Noon Bottomfish
Standing Committee

5. 9:30 a.m. — Noon Indigenous Rights
Standing Committee

Schedule and Agenda for Council
Advisory Panel Meetings

Tuesday, May 31, 2005
7:30 a.m. — Noon

1. Introduction and Overview

2. Council Action Items

A. Bigeye Overfishing

a. Pelagic Plan Team
Recommendations

b. SSC Recommendations

B. Hawaii Bottomfish Overfishing

a. Bottomfish Plan Team Report and
Recommendations

b. SSC Recommendations

C. Data Intiatives

a. Pelagic and Bottomfish Plan Team
Recommendations

b. SSC Recommendations

D. Fishery Ecosystem Plans

a. Coral Reef Ecosystem Plan Team
Recommendations

b. SSC Recommendations

E. Black Coral Research and
Management

a. Precious Coral Plan Team
Recommendations

b. SSC Recommendations

1pm.—-5pm.

3. Island Area Reports
A. American Samoa
B. Guam

C. CNMI

D. Hawaii

6:30 p.m. — 9 p.m.

4. Discussion on Island Area Issues
A. American Samoa

B. Guam

C. CNMI

D. Hawaii

Wednesday June 1, 2005

7:30 a.m. — Noon (1 p.m. — 5 p.m. if
required)

5. Sub-Panel Chairman Reports

A. Commercial Advisory Panel Report
and Recommendations

B. Recreation Advisory Panel Report
and Recommendations

C. Indigenous and Subsistence
Advisory Panel Reports and
Recommendations

D. Ecosystem and Habitat Advisory
Panel Report and Recommendations

6. Full Panel Discussion and
Recommendations

7. Other Business

Schedule and Agenda for Public
Hearings

Tuesday, May 31, 2005
11:30 a.m. — Noon

Black Coral Management Options
2:30 p.m. — 3 p.m.

Community Demonstration Projects
Program AP Recommendations

5 p.m. —5:30 p.m.
Hawaii Bottomfish Overfishing Plan
Thursday, June 2, 2005
9:30 a.m. — 10 a.m.
Bigeye Tuna Overfishing Plan
11:30 a.m. — Noon

MPA Objectives and Goals, Criteria
for Establishing Monitoring and
Evaluating MPAs First Draft.

For more information on public
hearing items, see Background
Information.

The agenda during the full Council
meeting will include the items listed
here.

Schedule and Agenda for Council
Meeting

1 p.m - 6:30 p.m. Tuesday, May 31,
2005

1. Introductions

2. Approval of agenda

3. Approval of 126th meeting minutes

4. Island reports

A. American Samoa

B. Guam

C. Hawaii

D. CNMI

5. Reports from fishery agencies and
organizations

A. Department of Commerce

a. NMFS

i. Pacific Islands Regional Office

ii. Pacific Islands Fisheries Science
Center

b. National Marine Sanctuary Program

i. Pacific Sanctuaries update

c. NOAA General Counsel Southwest
Region/Pacific Islands Region

B. The Department of the Interior -
The U.S. Fish and Wildlife Service
(USFWS)

C. State Department

6. Enforcement/vessel monitoring
systems A. US Coast Guard activities

B. NOAA Office of Law Enforcement
(OLE) Activities

C. Status of Violations

8 a.m — 5:30 p.m. Wednesday June 1,
2005

7. Protected Species

A. Olive Ridley Sea Turtle BiOp

B. Report on Marine Mammal
Advisory Committee

C. Report on Turtle Advisory
Committee

8. Precious Coral Fisheries

A. Black Coral Management

a. State of Hawaii Black Coral
Research

b. Black Coral Management Options
(ACTION ITEM)

B. Advisory Panel Recommendations

C. Plan Team Recommendations

D. SSC Recommendations

9. Fishery Rights of Indigenous
Peoples

A. Community Demonstration
Projects Program AP Recommendations
(ACTION ITEM)

B. South Pacific Community (SPC)-
Council- Food and Agriculture
Organisation (FAO) Community-Based
Management Workshop.

C. SSC Recommendations

D. Standing Committee
Recommendations

E. Advisory Panel Recommendations

10. Bottomfish Fisheries

A. Hawaii Bottomfish Overfishing
Plan (ACTION ITEM)

B. Plan Team Recommendations

C. SSC Recommendations

D. Standing Committee
Recommendations

E. Advisory Panel Recommendations

6 p.m. — 9 p.m. Wednesday June 1,
2005

11. Fishers Forum

A. Fish Tagging Programs

B. Bottomfish and Bigeye Tuna
Overfishing

8 a.m — 6 p.m. Thursday June 2, 2005

12. Pelagic Fisheries

A. Bigeye Overfishing Plan (ACTION
ITEM)

B. Swordfish Season Report

C. Stock Assessment Report and
Status

D. Plan Team Recommendations

E. SSC Recommendations

F. Standing Committee
Recommendations

G. Advisory Panel Recommendations

13. Ecosystems and Habitat

A. MPA Objectives and Goals, Criteria
for Establishing Monitoring and
Evaluating MPAs First Draft (ACTION
ITEM)

B. Fishery Ecosystem Plans

a. Strategic Level Alternatives for
Marianas FEP
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b. Fishery Ecosystem Plan Workshop

C. Plan Team Recommendationss

D. SSC Recommendations

E. Advisory Panel Recommendations

F. Standing Committee
Recommendations

14. Program Planning and Budget

A. Hawaii Data Collection and
Reporting Options

B. Update on Legislation

C. Magnuson Act Reauthorization

D. Advisory Panel Recommendations

E. Standing Committee
Recommendations

15. Administrative Matters

A. Financial Reports

B. Administrative Report

C. Meetings and Workshops

D. Advisory Group Changes

E. Standing Committee
Recommendations

16. Other Business

Background Information

1. Black Coral Management Options
(Initial Action)

A public hearing will be held on
initial action to implement a framework
adjustment to the Precious Corals FMP
to revise the minimum harvest size for
black corals (Antipathes sp.) due to the
effects of Carijoa riisei and harvest
pressure on black corals in the Main
Hawaiian Islands. Based on comments
received during Precious Coral Plan
Team meetings, as well as subsequent
SSC, Council, and public working group
meetings, the Council developed an
options document that includes: (1)
Removing the exemption allowing
harvest of black corals with a minimum
base diameter of 3/4 inch (1.905 cm) or
minimum height of 36 inches (0.9144
m) by persons who reported harvest to
the State of Hawaii within 5 years prior
to April 17, 2002; (2) establishing a 48—
inch(1.2192 m)minimum height only
requirement for harvest of black coral
colonies; (3) eliminating any minimum
base diameter requirement; and (4)
eliminating any minimum height
requirement. At its 127th meeting, the
Council may take initial action to
identify and support a range of
alternatives, including selection of a
preliminary preferred alternative, to be
further analyzed in a framework
adjustment to the Precious Coral Fishery
Management Plan.

2. Community Demonstration Projects
Program AP Recommendations (Action
Item)

A public hearing will be held on
initial action to implement a framework
adjustment to the Precious Corals FMP
to revise the minimum harvest size for
black corals (Antipathes sp.) due to the

effects of Carijoa riisei and harvest
pressure on black corals in the Main
Hawaiian Islands. Based on comments
received during Precious Coral Plan
Team meetings, as well as subsequent
SSC, Council, and public working group
meetings, the Council developed an
options document that includes: (1)
Removing the exemption allowing
harvest of black corals with a minimum
base diameter of 3/4 inch(1.905 cm) or
minimum height of 36 inches (0.9144
m) by persons who reported harvest to
the State of Hawaii within five years
prior to April 17, 2002; (2) Establishing
a 48—inch(1.2192 m)minimum height
only requirement for harvest of black
coral colonies; (3) eliminating any
minimum base diameter requirement;
and (4) eliminating any minimum
height requirement. At its 127th
meeting, the Council may take initial
action to identify and support a range of
alternatives, including selection of a
preliminary preferred alternative, to be
further analyzed in a framework
adjustment to the Precious Coral Fishery
Management Plan.

3. Hawaii Bottomfish Overfishing Plan
(Initial Action)

The Council is currently reviewing its
responsibilities for sustainable fisheries
under the Magnuson-Stevens Act, with
respect to National Standard 1, which
requires Councils to prevent overfishing
and keep resources from becoming
overfished. Under the reference points
adopted by the Council, bottomfish
resources in Hawaii are likely to soon be
determined by the Secretary of
Commerce to be experiencing
overfishing due to excessive fishing
effort in the Main Hawaiian Islands
(MHI). Once that determination is made,
the Council will have 1 year to
recommend management measures to
reduce fishing effort in the MHI
bottomfish fishery. The Council will
consider taking action to address two
concerns: (1) the lack of data regarding
bottomfish fishing mortality by
recreational fishermen in the MHI and
(2) the need to reduce bottomfish fishing
mortality around the MHI to prevent
overfishing on MHI bottomfish
resources. Options to be considered by
the Council to address data collection
include:

1. No Option

2. Expand the Hawaii Marine
Recreational Fishery Survey

3. Implement “Drop box’’ reporting

4. Require Federal permits and
logbooks for recreational bottomfish
fishermen

5. Conduct targeted surveys of Hawaii
recreational bottomfish fishermen using

the State’s bottomfish management
registry

Options to be considered by the
Council to address excess fishing
mortality in the MHI include:

1. No action.

2. Incorporate the State’s Main
Hawaiian Islands bottomfish
management regime into Federal
regulations.

3. Establish new bottomfish area
closures in Federal waters in the MHI in
addition to the current state closures:

3a. Close Federal waters around
Penguin Banks to bottomfish fishing

3b. Close Federal waters around
Middle Bank to bottomfish fishing

4. Establish a control date for future
MHI fishery participation.

5. Establish a limited entry program
for the MHI fishery.

6. Establish individual fishing quotas
for MHI fishermen.

7. Establish a Federal permit and
logbook program for all fishermen
targeting bottomfish on Penguin Banks
or Middle Bank.

8. Establish July-September seasonal
closures for targeting and landing of
bottomfish from the MHI

4. Bigeye Tuna Overfishing Plan (Final
Action)

In December 2004, the Western
Pacific and Pacific Councils were
officially notified by the National
Marine Fisheries Service, on behalf of
the Secretary of Commerce, that
overfishing is occurring on bigeye tuna
in the Pacific. As required by the
Magnuson-Stevens Act (16 U.S.C. 1854
(e)(3)) and the implementing regulations
at 50 CFR 600.310(e)(3), the Councils
must take action to address overfishing
within one year of an identification by
the Secretary that overfishing is
occurring. The overfishing
determination was made in the annual
report on the status of fisheries in 2003,
which was transmitted to Congress on
June 15, 2004, which means that the
Council has until June 14, 2005 in
which to take remedial action to end
overfishing. Accordingly, 126th Council
Meeting recommended that Council
staff develop a plan to address BET
overfishing in the Pacific Ocean and it
elements and recommendations for
domestic and international fisheries.

The principal domestic measure
recommended by the Council at it 126th
meeting was that the Hawaii offshore
tuna handline, private FAD, vertical
longline and short-line (mainline < 1
nm) fisheries in the EEZ be federally
permitted fisheries with log books,
limited entry programs, and observers
where appropriate. However, a more
recent review of the data on the offshore



Federal Register/Vol. 70, No. 91/ Thursday, May 12, 2005/ Notices

25021

tuna handline by the Pelagic Plan Team
(PPT)in May 2005, suggests that the
available data on landings may not
require a limited entry program at this
time. However, there were concerns that
the reported statistics for this fishery
(which is actually a mix of different
hook and line gears) may be
underestimates, and that serious efforts
should be made to pursue accurate
landings data for the fishery. The PPT
also approved a protocol to be
incorporated into the Pelagics FMP by
which the Council would take action on
international management of HMS
species. This includes ensuring Council
inclusion in US delegations to
international fishery management
meetings and the drafting of position
papers on measures to reduce
overfishing and rebuild stocks.

The Council will review PPT and SSC
comments and recommendations and
may take final action on an FMP
amendment on how to deal with BET
overfishing both in the domestic and
international fisheries.

5. MPA Objectives and Goals, Criteria
for Establishing Monitoring and
Evaluating MPAs First Draft (Action
Item)

The Council MPA Working Group is
developing a guide for Council family
reference when working on MPA issues.
“MPA Goals and Objectives, and
Criteria for Establishing, Monitoring and
Evaluating MPAs” is a dynamic
document, updated with the best
available science. The Document
incorporates a flowchart illustrating a
NEPA based process to establish,
monitor and evaluate MPAs, and criteria
for establishing, monitoring and
evaluating MPAs are detailed. The
Council is asked to review a first draft
of this document.

Although non-emergency issues not
contained in this agenda may come
before the Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this
document and any issue arising after
publication of this document that
requires emergency action under section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kitty M. Simonds,

(808)522-8220 (voice) or (808)522—8226
(fax), at least 5 days prior to the meeting
date.

Dated: May 9, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5—2338 Filed 5-11-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 041905B]

Endangered Species; File No. 1356

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit amendment.

SUMMARY: Notice is hereby given that
Inwater Research Group Inc. has been
issued a modification to scientific
research Permit No. 1356.

ADDRESSES: The modification and
related documents are available for
review upon written request or by
appointment in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427-2521;

Southeast Region, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701;
phone (727)824-5312; fax (727)824—
5517.

FOR FURTHER INFORMATION CONTACT:
Patrick Opay or Ruth Johnson,
(301)713-2289.

SUPPLEMENTARY INFORMATION: On
February 23, 2005, notice was published
in the Federal Register (70 FR 8767) that
a modification of Permit No. 1356,
issued July 11, 2002 (67 FR 45959), had
been requested by the above-named
organization. The requested
modification has been granted under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

The modification authorizes the
Holder to attach satellite transmitters to
a subset of the green sea turtles already
authorized to be captured under the
existing permit. It also allows
researchers to conduct sampling all
months of the year and to modify their
study area to include a 30 kilometer area

extending south, west and north of the
Marquesas Keys.

Issuance of this modification, as
required by the ESA was based on a
finding that such permit modification
(1) was applied for in good faith, (2) will
not operate to the disadvantage of any
endangered or threatened species, and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

Dated: May 6, 2005.
Stephen L. Leathery,
Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 05-9516 Filed 5—-11-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

Draft Environmental Impact Statement
for the Preparation of a Special Area
Management Plan and Associated 404
Permit Actions for the San Juan Creek
and Western San Mateo Creek
Watersheds, Orange County, CA

AGENCY: U.S. Army Corps of Engineers,
DOD.
ACTION: Revised Notice of Intent (NOI).

SUMMARY: The Corps of Engineers
(Corps) published a Notice of Intent to
prepare a Draft Environmental Impact
Statement (DEIS) in the Federal Register
(Vol. 66, No. 76, pages 20135—20136) on
April 19, 2001, for a Special Area
Management Plan (SAMP) within the
San Juan Creek and western San Mateo
Creek Watersheds. The Notice of Intent
stated that the eventual document
would be a joint state and federal
document in coordination with the
California Department of Fish and Game
(Department). The Department intended
to prepare an Environmental Impact
Report (EIR) in accordance with the
California Environmental Quality Act
for the Department’s proposed Master
Streambed Alteration Agreement
(MSAA), a proposed state program
analogous to the SAMP. It is now
necessary to revise the Notice of Intent
to reflect that the doucment will now be
a federal document and not a joint
federal and state document.

Scoping commenced on April 19,
2001 with the publication of the original
Notice of Intent in the Federal Register.
In addition, the Corps issued a special
public notice on the SAMP dated April
18, 2001, to the general public. A public
scoping meeting was held on May 8,
2001, in San Juan Capistrano, California.
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All comments received during the
special public notice comment period
between April 19, 2001, and May 18,
2001, and during the public meetings
are being considered in this process. A
new scoping period is not being started
with the revised NOL

FOR FURTHER INFORMATION CONTACT: Mr.
Jae Chung, Regulatory Branch, CESPL—
CO-RS, U.S. Army Corps of Engineers,
Los Angeles District, 915 Wilshire
Boulevard, Los Angeles, California
90017.

SUPPLEMENTARY INFORMATION: The Corps
is developing the SAMP to address
issues under Section 404 of the federal
Clean Water Act for waters of the U.S.,
including wetlands, subject to the
Corps’ jurisdiction. The Department is
also developing a parallel process
known as the MSAA to address issues
under Section 1600 et seq. of the state
Fish and Game Code for streambeds
subject to the Department’s jurisdiction.
The original Notice of Intent reported
the Corps’ intent to prepare a joint
document (EIS/EIR) with the
Department to address common issues
for the SAMP and MSAA processes.

It subsequently was decided that the
EIS for the SAMP document and
associated Section 404 permit actions
would be solely a federal document.
The MSAA would be better analyzed in
the joint EIS/EIR document for the
Natural Community Conservation
Program (NCCP)/Habitat Conservation
Plan (HCP) for the South Subregion of
Orange County, a comprehensive
planning process prepared in
conjunction with the U.S. Fish and
Wildlife Service to address long-term
protection of sensitive species. Given
the Department’s participation in the
NCCP/HCP, the analysis of the MSAA is
more appropriate in the context of the
Department’s larger, more
comprehensive role in the NCCP.

The Corps will continue to coordinate
with the Department and with the U.S.
Fish and Wildlife Service to address
issues common among the SAMP, the
MSAA, and the NCCP/HCP. All three
agencies will continue to communicate
on refining alternatives and long-term
management plans for natural resources,
which should be conserved under these
plans. The Corps may publish the draft
EIS for the SAMP before the draft EIR/
EIS document for the MSAA and the
NCCP/HCP. Completion of a SAMP final
EIS document is contingent upon
completion of consultation with the
U.S. Fish and Wildlife Service pursuant
to Section 7 of the federal Endangered
Species Act, because the SAMP and
associated Section 404 permit actions
may affect listed threatened and/or

endangered species and/or adversely
modify the critical habitat of listed
threatened and/or endangered species.

The draft EIS is expected to be issued
for public review in Fall 2005.

James A. DeLapp,

Major, U.S. Army, Acting District Engineer.
[FR Doc. 05-9465 Filed 5-11-05; 8:45 am]
BILLING CODE 3710-92-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 11,
2005.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) title; (3) summary of
the collection; (4) description of the
need for, and proposed use of, the
information; (5) respondents and
frequency of collection; and (6)
reporting and/or recordkeeping burden.
OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used

in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: May 9, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Federal Student Aid

Type of Review: New.

Title: Experimental Sites Initiative—
Data Collection Instrument.

Frequency: Annually.

Affected Public: Businesses or other
for-profit; not-for-profit institutions;
State, local, or tribal gov’t, SEAs or
LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 150.
Burden Hours: 1,650.

Abstract: This data collection
instrument will be used to collect
specific information/performance data
for analysis of nine experiments. This
effort will assist ED/FSA in obtaining
and compiling information to help
determine change in the administration
and delivery of Title IV programs. The
experiments cover major financial aid
processes.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 2758. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202—245-6621. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 05-9521 Filed 5-11-05; 8:45 am]
BILLING CODE 4000-01-P
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DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 11,
2005.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) title; (3) summary of
the collection; (4) description of the
need for, and proposed use of, the
information; (5) respondents and
frequency of collection; and (6)
reporting and/or recordkeeping burden.
OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: May 9, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Institute of Education Sciences

Type of Review: New.

Title: Impact Evaluation of
Mandatory-Random Student Drug
Testing: Baseline Data Collection
Instruments.

Frequency: On occasion.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs; Individuals or
household.

Reporting and Recordkeeping Hour
Burden:

Responses: 6,000.
Burden Hours: 3,000.

Abstract: Initial data collection for an
impact evaluation of a Department
program that provides grants to districts
to implement student drug testing.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2757. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG®@ed.gov or faxed to
202-245-6621. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Kathy Axt at her
e-mail address Kathy.Axt@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 05-9522 Filed 5-11-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00-70-013]

Algonquin Gas Transmission, LLC;
Notice of Complaince Filing

May 4, 2005.
Take notice that on April 29, 2005,
Algonquin Gas Transmission, LLC

(Algonquin) submitted a compliance
filing pursuant to Algonquin Gas
Transmission, LLC, 111 FERC 61,003
(2005), issued on April 1, 2005, in
Docket Nos. RP00-70-007, —008, and
—009, and Algonquin Gas Transmission,
LLC, Docket Nos. RP00-70-010 and
—011, Letter Order, issued on April 21,
2005.

Algonquin states that copies of the
filing were served upon all affected
customers of Algonquin and interested
state commissions, as well as upon all
parties on the Commission’s official
service list in the captioned
proceedings.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—-3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5—2325 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-316-000]

Algonquin Gas Transmission, LLC;
Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005,
Algonquin Gas Transmission, LLG
(Algonquin) tendered for filing as part of
its FERC Gas Tariff, Fifth Revised
Volume No. 1, First Revised Sheet No.
15, to become effective on June 1, 2005.

Algonquin states that the purpose of
this filing is to update its system map,
in accordance with section 154.106 of
the Commission’s regulations, 18 CFR
154.106, reflecting Algonquin’s
principal pipeline facilities and the
points at which service is rendered
under the tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail

FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2362 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-301-130]

ANR Pipeline Company; Notice of
Negotiated Rate Filing

May 5, 2005.

Take notice that on May 2, 2005, ANR
Pipeline Company, (ANR) tendered for
filing two negotiated rate agreements
between ANR and Conoco Phillips
Company pursuant to ANR’s Rate
Schedule ITS and two negotiated rate
agreements between ANR and ENI
Petroleum Exploration Co. Inc. ANR
states that these agreements, as well as
a related Lease Dedication Agreement,
entered into negotiated rate agreements.
ANR requests that the Commission
accept and approve these agreements to
be effective May 1, 2005.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2311 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-294-000]

ANR Pipeline Company; Notice of
Tariff Filing

May 4, 2005.

Take notice that on April 29, 2005,
ANR Pipeline Company (ANR) tendered
for filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, Forty-
First Revised Sheet No. 17, to become
effective on June 1, 2005.

ANR states that the purpose of the
filing is to implement the annual
reconciliation of its cashout program for
the year 2004 pursuant to section 15 of
the general terms and conditions of its
tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
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interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2330 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-323-000]

Black Marlin Pipeline Company; Notice
of Proposed Changes in FERC Gas
Tariff

May 6, 2005.

Take notice that on May 2, 2005,
Black Marlin Pipeline Company (Black
Marlin) tendered for filing as part of its
FERC Gas Tariff, Original Volume No. 1,
the following revised tariff sheets to be
effective June 2, 2005:

Seventh Revised Sheet No. 200

First Revised Sheet No. 225
First Revised Sheet No. 226

Black Marlin further states that copies
of the filing have been mailed to each
of its customers, interested State
Commissions and other interested
persons.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210

of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2369 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-312-000]

Canyon Creek Compression Company;
Notice of Proposed Changes in FERC
Gas Tariff

May 5, 2005.

Take notice that on April 29, 2005,
Canyon Creek Compression Company
(Canyon) tendered for filing as part of its
FERC Gas Tariff, Third Revised Volume
No. 1, the following tariff sheets, to
become effective June 1, 2005:

Thirteenth Revised Sheet No. 6
Fifth Revised Sheet No. 6A

Canyon states that the purpose of this
filing is to make a periodic adjustment
in Canyon’s rates under its cost-of-
service tracking mechanism.

Canyon states that copies of the filing
are being mailed to its customers and
interested state commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of

the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2320 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-293-000]

Chandeleur Pipe Line Company;
Notice of Tariff Filing

May 4, 2005.

Take notice that on April 27, 2005,
Chandeleur Pipe Line Company
(Chandeleur) tendered for filing as part
of its FERC Gas Tariff, Second Revised
Volume No. 1, First Revised Sheet No.
100, to become effective May 1, 2005.



25026

Federal Register/Vol. 70, No. 91/ Thursday, May 12, 2005/ Notices

Chandeleur states that the enclosed
First Revised Sheet No. 100 reflects an
updated sheet number to correlate with
a change in Chandeleur’s system map.
Chandeleur states that such change was
necessitated by the purchase and
integration of the MAGS facilities which
was authorized by Commission Order
dated May 11, 2004 in Docket No.
CP04-48-0001.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2329 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. CP05-144-000; CP05—-150—
000; CP05-151-000, CP05-152-000]

Columbia Gas Transmission
Corporation and Hardy Storage
Company, LLC; Notice of Application

May 5, 2005.

Take notice that on April 25, 2005,
Hardy Storage Company, LLC (Hardy
Storage), 12801 Fair Lakes Parkway,
Fairfax, Virginia 22033, and Columbia
Gas Transmission Corporation
(Columbia), 1700 MacCorkle Avenue,
SE., Charleston, West Virginia 25314,
filed with the Federal Energy Regulatory
Commission (Commission) applications
under Section 7(b) and (c) of the Natural
Gas Act to develop a new underground
natural gas storage facility situated in
Hardy and Hampshire Counties, West
Virginia, as well as abandon certain
transmission assets, and to construct
approximately 33.1 miles of 24-inch
pipeline loop in Shenandoah,
Rockingham, Page, Greene and Louisa
Counties, Virginia to provide
transportation service for certain Hardy
Storage customers. The storage facilities
will have a working gas capacity of 12.4
MMDth with a maximum deliverability
of 176,000 Dth/d. The storage and
pipeline facilities will include among
other things, a new natural gas fired
compressor station, natural gas
pipelines and storage wells, all as more
fully detailed in the applications.

Hardy Storage also requests the
Commission to authorize blanket
certificates pursuant to subpart G of 18
CFR, part 284, and subpart F of 18 CFR,
part 157 of the Commission’s
regulations, and to approve the initial
rates and pro forma FERC Gas Tariff
included in their application.

These applications are on file with the
Commission and open to public
inspection. These filings are available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, please contact
FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or for TTY,
contact (202) 502—-8659. Any questions
regarding this application should be
directed to counsel for Columbia and
Hardy Storage, Fredric J. George, Senior
Attorney, Columbia Gas Transmission
Corporation, P.O. Box 1273, Charleston,

West Virginia 25325-1273; telephone
(304) 357-2359, fax (304) 357—3206.

On August 2, 2004 the Commission
staff granted Hardy Storage’s and
Columbia’s request to utilize the
National Environmental Policy Act
(NEPA) Pre-Filing Process and jointly
assigned Docket No. PF04-14-000 to
staff activities involving the Hardy
Storage and Columbia projects. Now, as
of the filing of Hardy Storage’s and
Columbia’s applications on April 25,
2005, the NEPA Pre-Filing Process for
those projects has ended. From this time
forward, Hardy Storage’s and
Columbia’s proceeding will be
conducted in Docket Nos. CP05-144—
000, et al., as noted in the caption of this
Notice.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
listed below, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of this filing and all
subsequent filings made with the
Commission and must mail a copy of all
filing to the applicant and to every other
party in the proceeding. Only parties to
the proceeding can ask for court review
of Commission orders in the proceeding.

However, other persons do not have
to intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to this project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons may also wish to comment
further only on the environmental
review of this project. Environmental
commenters will be placed on the
Commission’s environmental mailing
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list, will receive copies of
environmental documents issued by the
Commission, and will be notified of
meetings associated with the
Commission’s environmental review
process. Those persons, organizations,
and agencies who submitted comments
during the NEPA Pre-Filing Process in
Docket No. PF04-14-000 are already on
the Commission staff’s environmental
mailing list for the proceeding in the
above dockets and may file additional
comments on or before the below listed
comment date. Environmental
commentors will not be required to
serve copies of filed documents on all
other parties. However, environmental
commentors are also not parties to the
proceeding and will not receive copies
of all documents filed by other parties
or non-environmental documents issued
by the Commission. Further, they will
not have the right to seek court review
of any final order by Commission in this
proceeding.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “‘e-Filing” link.

Comment Date: May 26, 2005.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2312 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-221-001]

Columbia Gulf Transmission
Company; Notice of Compliance Filing

May 4, 2005.

Take notice that on April 29, 2005,
Columbia Gulf Transmission Company
(Columbia Gulf) tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, the following
revised tariff sheets, with a proposed
effective date of April 1, 2005:

Fourth Revised Sheet No. 268
Third Revised Sheet No. 269

Columbia Gulf states that, on March 1,
2005, it made a filing with the
Commission to adjust its annual
transportation retainage adjustment, and
that on March 31, the Commission
approved the filing, subject to
modifications. Columbia Gulf further
states that the revised tariff sheets
provide the necessary clarification in

compliance with the Commission’s
directive.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2327 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-302-000]

Discovery Gas Transmission LLC;
Notice of Cash-Out Report

May 5, 2005.

Take notice that on April 29, 2005,
Discovery Gas Transmission LLC
(Discovery) tendered for filing its annual
cash-out report for the calendar year
ending on December 31, 2004.

Discovery states that copies of the
filing have been mailed to each of its
customers, interested State
commission’s and other interested
parties.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on May 12, 2005.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2318 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-322-000]

Distrigas of Massachusetts LLC;
Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005,
Distrigas of Massachusetts LLC
(DOMAC) tendered for filing as part of
its FERC Gas Tariff, First Revised
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Volume No. 1, Nineteenth Revised
Sheet No. 94 and Original Sheet 94A, to
become effective as of June 1, 2005.

DOMAUG states that the purpose of this
filing is to record semiannual changes in
DOMAC’s index of customers.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2368 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-213-001]

Dominion Cove Point LNG, LP; Notice
of Compliance Filing

May 4, 2005.

Take notice that on April 29, 2005,
Dominion Cove Point LNG, LP (Cove
Point) submitted a compliance filing
pursuant to the Commission’s order
accepting and suspending tariff sheet
subject to conditions issued March 31,
2005 in Docket No. RP05-213-000.

Cove Point states that copies of the
filing were served on parties on the
official service list in the above-
captioned proceeding.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.
[FR Doc. E5—2326 Filed 5-11-05; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-324-000]

East Tennessee Natural Gas, LLC;
Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005, East
Tennessee Gas Transmission, LLC (East
Tennessee) tendered for filing as part of
its FERC Gas Tariff, Third Revised
Volume No. 1, First Revised Sheet No.
15, to become effective on June 1, 2005.

East Tennessee states that the purpose
of this filing is to update its system map,
in accordance with section 154.106 of
the Commission’s regulations, 18 CFR
154.106, reflecting East Tennessee’s
principal pipeline facilities and the
points at which service is rendered
under the tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
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FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—-2370 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-319-000]

Egan Hub Storage, LLC; Notice of
Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005, Egan
Hub Storage, LLC (Egan Hub) tendered
for filing as part of its FERC Gas Tariff,
First Revised Volume No. 1, First
Revised Sheet No. 5, to become effective
on June 1, 2005.

Egan Hub states that the purpose of
this filing is to update its system map,
in accordance with section 154.106 of
the Commission’s regulations, 18 CFR
154.1086, reflecting the location of Egan
Hub’s principal facilities and the points
at which service is rendered under the
tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—-2365 Filed 5—-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-211-000]

EnCana Border Pipelines Limited and
1057533 Alberta Ltd.; Notice of
Application To Transfer Natural Gas
Act Section 3 Authorization and
Presidential Permit

May 6, 2005.

On April 29, 2005, EnCana Border
Pipelines Limited (EnCana Border) and
1057533 Alberta Ltd. (Alberta Ltd.) filed
an application pursuant to section 3 of
the Natural Gas Act (NGA) and section
153 of the Commission’s Regulations
and Executive Order No. 10485, as
amended by Executive Order No. 12038,
seeking authorization to transfer EnCana
Border’s existing NGA section 3
authorization and Presidential Permit to
Alberta Ltd., all as more fully set forth
in the application which is on file with
the Commission and which is open to
the public for inspection. This filing is
available for review at the Commission
or may be viewed on the Commission’s
Web site at http://www.ferc.gov, using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, please contact
FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Any questions regarding the
application may be directed to: C. Todd
Piczak, Esq. Dickstein Shapiro Morin &
Oshinsky LLP, 2101 L Street, NW.,
Washington DC 20037 or call (202) 833—
7033 or Patricia F. Godley, VanNess
Feldman, P.C., 1050 Thomas Jefferson
Street, NW., Washington DC 20007 or
call (202) 298—-1940.

Specifically, EnCana (formerly
3698157 Canada Ltd.) and Alberta Ltd.
request the Commission to issue an
order: (1) Transferring NGA section 3
authorization for the operation and
maintenance of facilities for the
importation of natural gas from the
Province of Saskatchewan, Canada, into
Montana; and (2) authorizing the
assignment of EnCana’s January 11,
2001 Presidential Permit for the
operation and maintenance of facilities
at the Saskatchewan, Canada/Montana
import point.

The import facilities consist of (1) a
gas meter station in LSD 5—4-1-14 W3M
adjacent to Highway 4 approximately
0.5 mile north of the Village of Monchy,
Saskatchewan; and (2) a 219.1 mm O.D.
pipeline located directly south of this
meter station across the Canada-United
States border at Section 6 T37N R30E,
extending a distance of approximately
2438 feet. The pipeline crosses the
International Boundary and
interconnects with a gathering line
owned by EnCana Energy Resources,
Inc. in Montana.

EnCana and Alberta Ltd. state that the
requested transfer and assignment
would facilitate the sale of facilities
pursuant to a purchase and sale
agreement between EnCana and Alberta.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date,
file with the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, a motion to
intervene in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the NGA (18 CFR 157.10). A
person obtaining party status will be
placed on the service list maintained by
the Secretary of the Commission and
will receive copies of all documents
filed by the applicant and by all other
parties. A party must submit 14 copies
of filings made with the Commission
and must mail a copy to the applicant
and to every other party in the
proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.



25030

Federal Register/Vol. 70, No. 91/ Thursday, May 12, 2005/ Notices

Comment Date: May 27, 2005.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2356 Filed 5—11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-518-072]

Gas Transmission Northwest
Corporation; Notice of Negotiated Rate

May 4, 2005.

Take notice that on April 28, 2005,
Gas Transmission Northwest
Corporation (GTN) tendered for filing as
part of its FERC Gas Tariff, Third
Revised Volume No. 1-A, Twentieth
Revised Sheet No. 15, to become
effective May 1, 2005.

GTN states that this sheet is being
filed to reflect the continuation of a
negotiated rate agreement pursuant to
evergreen provisions contained in the
agreement.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of § 154.210 of the
Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.

There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERGC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2324 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-314-000]

Gulfstream Natural Gas System, L.L.C.;
Notice of Proposed Changes in FERC
Gas Tariff

May 5, 2005.

Take notice that on April 29, 2005,
Gulfstream Natural Gas System, L.L.C.
(Gulfstream) tendered for filing as part
of its FERC Gas Tariff, Original Volume
No. 1, Second Revised Sheet No. 7,
reflecting an effective date of June 1,
2005.

Gulfstream states that this filing is
being made in accordance with section
23.2, Transporter’s Use, and section
23.3, System Balancing Adjustment, of
the general terms and conditions of
Gulfstream’s FERC Gas Tariff.

Gulfstream states that copies of its
filing have been mailed to all affected
customers and interested state
commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of § 154.210 of the
Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2322 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-361-049]

Gulfstream Natural Gas System, L.L.C.;
Notice of Negotiated Rate

May 6, 2005.

Take notice that on May 2, 2005,
Gulfstream Natural Gas System, L.L.C.
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1, the
following tariff sheets, to become
effective on June 1, 2005:

Original Sheet No. 8.01p

First Revised Sheet No. 102
Second Revised Sheet No. 302
Second Revised Sheet No. 305
Second Revised Sheet No. 306

Gulfstream states that this filing is
being made in connection with a
negotiated rate transaction pursuant to
section 31 of the general terms and
conditions of Gulfstream’s FERC Gas
Tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
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intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2359 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-361-050]

Gulfstream Natural Gas System, L.L.C.;
Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005,
Gulfstream Natural Gas System, L.L.C.
(Gulfstream) tendered for filing as part
of its FERC Gas Tariff, Original Volume
No. 1, Sub Original Sheet No. 8.010,
reflecting an effective date of June 1,
2005.

Gulfstream states that the purpose of
this filing is to correct a typographical
error on the tariff sheet submitted on
April 29, 2005 in the above-captioned
docket.

Gulfstream states that copies of its
filing have been mailed or, if requested,
transmitted by e-mail to all affected

customers and interested state
commissions.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2360 Filed 5-11—-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-320-000]

Gulfstream Natural Gas System, L.L.C.;
Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005,
Gulfstream Natural Gas System, L.L.C.
(Gulfstream) tendered for filing as part
of its FERC Gas Tariff, Original Volume
No. 1, First Revised Sheet No. 4, to
become effective on June 1, 2005.

Gulfstream states that the purpose of
this filing is to update its system map,
in accordance with section 154.106 of
the Commission’s regulations, 18 CFR
154.106, reflecting Gulfstream’s

principal pipeline facilities and the
points at which service is rendered
under the tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2366 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-315-000]

Horizon Pipeline Company, L.L.C.;
Notice of Revenue Report

May 6, 2005.

Take notice that on May 2, 2005,
Horizon Pipeline Company, L.L.C.
(Horizon) filed its cost and revenue
study.

Horizon states that the purpose of this
filing is to comply with the
requirements of the Commission’s
September 14, 2000 Preliminary
Determination on Non-Environmental
Issues and the Commission’s July 12,
2001 Order Issuing Certificates and
Approving Abandonment.

Horizon states that copies of the filing
are being mailed to its customers and
interested state commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call

(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time
May 13, 2005.

Magalie R. Salas,

Secretary.

[FR Doc. E5—2361 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-321-000]

Maritimes & Northeast Pipeline, L.L.C.;
Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005,
Maritimes & Northeast Pipeline, L.L.C.
(Maritimes) tendered for filing as part of
its FERC Gas Tariff, First Revised
Volume No. 1, Second Revised Sheet
No. 5, to become effective on June 1,
2005.

Maritimes states that the purpose of
this filing is to update its system map,
in accordance with section 154.106 of
the Commission’s regulations, 18 CFR
154.106, reflecting Maritimes’ principal
pipeline facilities and the points at
which service is rendered under the
tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2367 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-290-000]

Midwestern Gas Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

May 5, 2005.

Take notice that on April 27, 2005,
Midwestern Gas Transmission Company
(Midwestern) tendered for filing as part
of its FERC Gas Tariff, Third Revised
Volume No. 1, the following tariff sheet
to become effective May 27, 2005:

First Revised Sheet No. 270B

Midwestern states that the purpose of
this filing is to remove the tariff
provision implementing the
Commission’s CIG/Granite State policy
as now permitted by the Commission in
a March 3, 2005 Order in Williston
Basin Interstate Pipeline Company,
Docket No. RP00-463-006 (110 FERC
161,210).

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of § 154.210 of the
Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
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document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5—-2317 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-313-000]

National Fuel Gas Supply Corporation;
Notice of Tariff Filing

May 5, 2005.

Take notice that on April 29, 2005,
National Fuel Gas Supply Corporation
(National) tendered for filing as part of
its FERC Gas Tariff, Fourth Revised
Volume No. 1, Seventy Sixth Revised
Sheet No. 9, to become effective May 1,
2005.

National states that Article II, Sections
1 and 2 of the settlement provide that
National will recalculate the maximum
Interruptible Gathering (“IG’’) rate semi-
annually and monthly. Further, Section
2 of Article II provides that the IG rate
will be the recalculated monthly rate,
commencing on the first day of the
following month, if the result is an IG
rate more than 2 cents above or below
the IG rate as calculated under Section
1 of Article II. The recalculation
produced an IG rate of $0.83 per dth. In
addition, Article III, Section 1 states that
any overruns of the Firm Gathering

service provided by National shall be
priced at the maximum IG rate.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERGC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2321 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

[Docket No. RP05-296-000]

Northern Natural Gas Company; Notice
of Tariff Filing

May 4, 2005.
Take notice that on April 29, 2005,
Northern Natural Gas Company

(Northern) tendered for filing to become
part of its FERC Gas Tariff, Fifth Revised
Volume No. 1 the following tariff sheets
to be effective as follows:

Effective June 1, 2005

2 Rev Substitute 71 Revised Sheet No. 50
2 Rev Substitute 72 Revised Sheet No. 51
2 Rev Substitute 35 Revised Sheet No. 52
2 Rev Substitute 70 Revised Sheet No. 53
21 Revised Sheet No. 54

2 Rev Substitute 19 Revised Sheet No. 56
2 Rev Substitute 30 Revised Sheet No. 60
2 Rev Substitute 10 Revised Sheet No. 60A
18 Revised Sheet No. 61

18 Revised Sheet No. 62

20 Revised Sheet No. 63

19 Revised Sheet No. 64

Effective November 1, 2005
22 Revised Sheet No. 54

21 Revised Sheet No. 63
20 Revised Sheet No. 64

Northern states that the revised tariff
sheets are being filed in accordance
with sections 53A and 53B of Northern’s
Tariff. Northern further states that this
filing establishes the fuel and
unaccounted for percentages to be in
effect June 1, 2005 and November 1,
2005, based on actual data for the
applicable periods.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested state
commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.
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This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2332 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Amendment
of License and Soliciting Comments,
Motions To Intervene, and Protests

May 5, 2005.

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Application Type: Amendment to
the Project License.

b. Project No.: 2105-095.

c. Date Filed: March 31, 2005.

d. Applicant: Pacific Gas and Electric
Company.

e. Name of Project: Upper North Fork
Feather River Project.

f. Location: The project is located on
the North Fork Feather River in Plumas
County, California.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Applicant Contact: Mr. Randal
Livingston, Senior Director, Power
Generation, Pacific Gas and Electric
Company, 245 Market, Room 1103
(N11E), P.O. Box 770000, San Francisco,
CA 94177, (415) 973-6950.

i. FERC Contact: Any questions on
this notice should be addressed to Ms.
Patricia W. Gillis at (202) 502—8735, or
e-mail address: patricia.gillis@ferc.gov.

j- Deadline for filing comments and or
motions: June 6, 2005.

k. Description of Request: Pacific Gas
and Electric Company filed an
amendment application that would
change the project boundary by
removing a 12.46-acre area of land
located near the Upper North Fork
Feather River Project’s reservoir (Lake
Almanor). Removal of this land, which
consists of land within a residential

development and an adjacent road, is
not needed for project purposes.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502—-8371. This filing may also be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. You may also register online
at http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, call 1-866—208—3676 or
e-mail FERCOnlineSupport@ferc.gov,
for TTY, call (202) 502-8659. A copy is
also available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions To
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, 385.211,
385.214. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, or
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. All documents (original
and eight copies) should be filed with:
Magalie R. Salas, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
A copy of any motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

p. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file

comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

q. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov under the “‘e-
Filing” link.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2314 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP91-229-031]

Panhandle Eastern Pipe Line
Company, LP; Notice of Compliance
Filing

May 4, 2005.

Take notice that on April 29, 2005,
Panhandle Eastern Pipe Line Company,
LP (Panhandle) tendered for filing as
part of its FERC Gas Tariff, Third
Revised Volume No. 1, the tariff sheets
listed on the filing, with an effective
date of June 1, 2005.

Panhandle states that the filing is
being made in compliance with the
Commission’s letter order dated May 31,
2000 in Docket No. RP91-229-029.

Panhandle states that copies of the
filing were served on all affected
customers, applicable state regulatory
agencies and parties on the official
service list in the above-captioned
proceeding.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
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the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2333 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-292-000]

SCG Pipeline, Inc.; Notice of Proposed
Change in FERC Gas Tariff

May 4, 2005.

Take notice that on April 28, 2005,
SCG Pipeline, Inc. (SCG) tendered for
filing as part of its FERC Gas Tariff,
Original Volume No. 1, the following
tariff sheet to become effective June 1,
2005:

First Revised Sheet No. 4 Superseding
Original Sheet No. 4

SCG asserts that the purpose of its
filing is to comply with section 154.106
of the Commission’s regulations, which
requires a tariff map showing the
general geographic location of principal
pipeline facilities and the general
geographic location of points at which
service is rendered. SCG states that the
enclosed map specifically reflects the
activation in 2004 of a meter station at
the interconnection between SCG and
South Carolina Pipeline Corporation in
Jasper County, South Carolina.

SCG states that a copy of this filing
has been served on its customers and
interested State commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of

intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2328 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-325-000]

Texas Eastern Transmission, LP;
Notice of Proposed Changes in FERC
Gas Tariff

May 6, 2005.

Take notice that on May 2, 2005,
Texas Eastern Transmission, LP (Texas
Eastern) tendered for filing as part of its
FERC Gas Tariff, Seventh Revised
Volume No. 1, the following tariff sheets
to become effective on June 1, 2005:

First Revised Sheet No. 11
First Revised Sheet No. 12
First Revised Sheet No. 13
First Revised Sheet No. 14
First Revised Sheet No. 15
First Revised Sheet No. 16
First Revised Sheet No. 17
First Revised Sheet No. 18

Texas Eastern states that the purpose
of this filing is to update its system
maps, in accordance with section
154.106 of the Commission’s
regulations, 18 CFR 154.106, reflecting
Texas Eastern’s principal pipeline
facilities and the points at which service
is rendered under the tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2355 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-156—-000]

Texas Eastern Transmission, LP;
Notice of Request Under Blanket
Authorization

May 6, 2005.

Take notice that on April 26, 2005,
Texas Eastern Transmission, LP (Texas
Eastern), filed in Docket No. CP05-156—
000, an application pursuant to sections
157.205 and 157.208 of the
Commission’s Regulations, and Texas
Eastern’s blanket certificate
authorization granted in Docket No.
CP82-535-000, for authority to replace
and relocate pipeline and related
facilities at five locations in Fayette
County, Pennsylvania, all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

Texas Eastern has requested this
authorization in order to accommodate
ongoing construction as part of the
Pennsylvania Turnpike Commission’s
(PTC) Mon-Fayette Expressway Project.
Texas Eastern proposes to perform these
activities under its blanket certificate
issued in Docket No. CP82-535-000.
Texas Eastern states that the estimated
cost to replace and re-route the pipeline
segments is $12,522,432. Texas Eastern
will be reimbursed by the PTG for
$12,433,282 and the remainder will be
financed by Texas Eastern with funds
on hand.

Any questions regarding the
application should be directed to Steven
E. Tillman, General Manager of
Regulatory Affairs, Texas Eastern
Transmission, LP, P.O. Box 1642,
Houston, Texas 77251-1642 at (713)
627-5113

This filing is available for review at
the Commission or may be viewed on
the Commission’s Web site at http://
www.ferc.gov, using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or call
toll-free at (866) 206—-3676, or, for TTY,
contact (202) 502—8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site under the “e-
Filing” link. The Commission strongly
encourages intervenors to file
electronically.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed, therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2371 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-317-000]

Texas Gas Transmission, LLC; Notice
of Proposed Changes in FERC Gas
Tariff

May 6, 2005.

Take notice that on April 29, 2005,
Texas Gas Transmission, LLC (Texas
Gas) tendered for filing as part of its
FERC Gas Tariff, Second Revised
Volume No. 1, the tariff sheets listed on
Appendix A to the filing, to become
effective June 1, 2005.

Texas Gas states that the proposed
changes would increase revenues from
jurisdictional service by $58.3 million
based on the 12-month period ending
January 31, 2005, as adjusted and
compared to the underlying rates.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that

document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5-2363 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-305-000]

Transwestern Pipeline Company;
Notice of Proposed Changes in FERC
Gas Tariff

May 5, 2005.

Take notice that on April 29, 2005,
Transwestern Pipeline Company, LLC
(Transwestern) tendered for filing as
part of its FERC Gas Tariff, Third
Revised Volume No. 1, the following
tariff sheets, with an effective date of
June 1, 2005:

First Revised Sheet No. 152
First Revised Sheet No. 153

Transwestern states that it is filing the
tariff changes in order to explain in
further detail its procedures for
solicitation of turnback capacity from
existing firm shippers to minimize new
facilities to be constructed.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
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the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5—-2319 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-295-000]

Vector Pipeline L.P.; Notice of
Proposed Changes in FERC Gas Tariff

May 4, 2005.

Take notice that on April 29, 2005,
Vector Pipeline L.P. (Vector), tendered
for filing as part its FERC Gas Tariff,
Original Volume No. 1, the tariff sheets
listed on Appendix A to the filing, with
an effective date of June 1, 2005.

Vector states that the filing seeks to
correct and amend provisions of the
extant tariff, and make modifications to
certain tariff language required to clarify

meaning and intent. In addition, Vector
states that it is proposing to eliminate
certain discounting language.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2331 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-318-000]

Williston Basin Interstate Pipeline
Company; Notice of Tariff Filing

May 6, 2005.

Take notice that on May 2, 2005,
Williston Basin Interstate Pipeline
Company (Williston Basin) tendered for
filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, the
following revised tariff sheets to become
effective May 2, 2005:

Fifteenth Revised Sheet No. 5
Eleventh Revised Sheet No. 6
Eleventh Revised Sheet No. 6A
Eleventh Revised Sheet No. 8
Thirteenth Revised Sheet No. 9
Ninth Revised Sheet No. 10
First Revised Sheet No. 11

Williston Basin states that the revised
tariff sheets are being filed to update its
system maps.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
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document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2364 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER99-2156-003, et al.]

Cordova Energy Company, LLC, et al.;
Electric Rate and Corporate Filings

May 5, 2006.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Cordova Energy Company LL.C

[Docket No. ER99-2156-003]

Take notice that on April 28, 2005,
Cordova Energy Company LLC
submitted an updated market power
analysis.

Comment Date: 5 p.m. Eastern Time
on May 19, 2005.

2. Walton Electric Membership
Corporation

[Docket No. ER02—-2001-000, ER01-1400—
000]

Take notice that on July 6, 2004,
Walton Electric Membership
Corporation filed a Request for Waiver
of Order No. 2001 Electric Quarterly
Reports Requirements.

Comment Date: 5 p.m. Eastern Time
on May 26, 2005.

3. Pacific Gas & Electric Company

[Docket No. ER03-198-002]

Take notice that on April 28, 2005,
Pacific Gas & Electric Company (PG&E)
submitted for filing a notification of
change in status due to PG&E’s recent
execution (and receipt of regulatory
approval) of energy procurement
contracts with various counterparties.
PG&E states that this transmittal will
ensure compliance with the
Commission’s recently finalized
reporting requirement, issued on
February 10, 2005, Reporting
Requirement for Changes in Status for
Public Utilities with Market-Based Rate
Authority, 110 FERC, 61,097 (2005).

Comment Date: 5 p.m. Eastern Time
on May 19, 2005.

4. Virginia Electric and Power
Company

[Docket No. ER04-1021-001]

Take notice that on April 28, 2005,
Virginia Electric and Power Company,
(Dominion Virginia Power) tendered for
filing Eleventh Revised Service
Agreement Nos. 253 and 49 under
Virginia Electric and Power Company
FERC Electric Tariff, Second Revised
Volume No. 5, unexecuted agreements
with Sempra Trading Corp. The April
28, 2005 filing amends Dominion
Virginia Power’s filing submitted on
July 15, 2004 in Docket No. ER04-1021—
000. Dominion Virginia Power requests
an effective date of November 1, 2004.

Dominion Virginia Power states that
copies of this filing were served upon
Sempra Energy Trading Corp.

Comment Date: 5 p.m. Eastern Time
on May 19, 2005.

5. Virginia Electric and Power
Company

[Docket No. ER04—-1023-001]

Take notice that on April 28, 2005,
Virginia Electric and Power Company,
(Dominion Virginia Power) tendered for
filing Second Revised Service
Agreement Nos. 379 and 380 under
Virginia Electric and Power Company
FERC Electric Tariff, Second Revised
Volume No. 5, service agreements with
Ingenco Wholesale Power LLC. The
April 28, 2005 filing amends Dominion
Virginia Power’s filing submitted on
July 15, 2004 in Docket No. ER04—-1023—
000. Dominion Virginia Power requests
an effective date of November 1, 2004.

Dominion Virginia Power states that
copies of this filing were served upon
Ingenco Wholesale Power LLC.

Comment Date: 5 p.m. Eastern Time
on May 19, 2005.

6. PSI Energy, Inc.

[Docket No. ER05-225-001]

Take notice that on April 29, 2005,
PSI Energy, Inc. (PIS) submitted an
errata to its November 17, 2004
submittal in Docket No. ER05-225-000
regarding a Stipulation and Agreement
dated November 8, 2004 for an
uncontested three-step increase in PSI’s
wholesale electric rates with Indiana
Municipal Power Agency and other
customers receiving wholesale electric
service from PSI. PSI states that the
purpose of the errata filing is to correct
the header information on certain tariff
sheets included in the November 17,
2004, filing in accordance with Order
No. 614 and that no information on the
previously filed tariff sheets has been
revised. PSI indicates that the affected
tariff sheets are for phases 2 and 3 of the
three-step rate increase. PSI requests an

effective date July 1, 2005 and January
1, 2006, respectively.

PSI states that the copies of the filing
were served upon the affected
customers and the Indiana Utility
Regulatory Commission.

Comment Date: 5 p.m. Eastern Time
on May 10, 2005.

7. Southwest Power Pool, Inc.

[Docket No. ER05-666—001]

Take notice that on April 28, 2005,
Southwest Power Pool, Inc. (SPP)
submitted a response to the
Commission’s April 21, 2005 deficiency
letter regarding SPP’s March 1, 2005
filing in Docket No. ER05-666—000. SPP
requests severance of the liability
components from its March 1, 2005
filing and approval of the other
revisions to its regional Open Access
Transmission Tariff. SPP requests an
effective date of May 1, 2005.

Comment Date: 5 p.m. Eastern Time
on May 19, 2005.

8. Carolina Power & Light Company,
Florida Power Corporation

[Docket No. ER05-882—-000]

Take notice that on April 29, 2005,
Carolina Power & Light Company
(CP&L) and Florida Power Corporation
(FPC) submitted revised tariff sheets
replacing the existing Transmission
Loading Relief (TLR) procedures in
CP&L’s open-access transmission tariff,
FERC Electric Tariff, Third Revised Vol.
No. 3 and in FPC’s open-access
transmission tariff, FERC Electric Tariff,
Second Revised Vol. No. 6 with the
revised TLR procedures proposed by the
North American Electric Reliability
Counsel (NERC), and accepted by the
Commission in North American Electric
Reliability Council, 110 FERC {61,388
(2005). CP&L states requests an effective
date of April 1, 2005.

CP&L states that copies of the filing
were served upon the utilities’
transmission customers and on the
North Carolina Utilities Commission,
the Public Service Commission of South
Carolina, and the Florida Public Service
Commission.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

9. Tampa Electric Company

[Docket No. ER05-884-000]

Take notice that on April 29, 2005,
Tampa Electric Company (Tampa
Electric) tendered for filing revised rate
schedule sheets containing updated
caps on energy charges for emergency
assistance service under its interchange
service contract with Alabama Power
Company, Georgia Power Company,
Gulf Power Company, Mississippi
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Power Company, and Savannah Electric
and Power Company, as represented by
agent Southern Company Services, Inc.
(collectively, Southern Companies).
Tampa Electric requests an effective
date of May 1, 2005.

Tampa Electric states that a copy of
the filing has been served upon
Southern Companies and the Florida
Public Service Commission.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

10. Tampa Electric Company

[Docket No. ER05-883—000]

Take notice that on April 29, 2005,
Tampa Electric Company (Tampa
Electric) tendered for filing revised rate
schedule sheets containing updated
transmission service rates under its
agreements to provide qualifying facility
transmission service for Cargill
Fertilizer, Inc. (Cargill) and Auburndale
Power Partners, Limited Partnership
(Auburndale). Tampa requests an
effective date of May 1, 2005.

Tampa Electric states that copies of
the filing have been served on Cargill,
Auburndale, and the Florida Public
Service Commission.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

11. MidAmerican Energy Company

[Docket No. ER05-886—-000]

Take notice that on April 29, 2005,
the MidAmerican Energy Company
(MidAmerican) submitted a filing to
confirm that its open Access
Transmission Tariff is in compliance
with the North American Electric
Reliability Council’s most recent version
of its Transmission Loading Relief
procedures.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

12. MidAmerican Energy Company

[Docket No. ER05-901-000]

Take notice that on April 29, 2005,
Tampa Electric Company (Tampa
Electric) tendered for filing revised rate
schedule sheets containing updated
rates for emergency interchange service
and scheduled/short-term firm
interchange service under its
interchange contract with each of 17
other utilities. Tampa Electric also
tendered for filing revised sheets for
inclusion in its open access
transmission tariff (OATT) that contain
an updated system average transmission
loss percentage. Tamp Electric requests
an effective date of May 1, 2005.

Tampa Electric states that a copy of
the filing has been served upon each of
the parties to the affected interchange
contracts and each customer under its

OATT, as well as the Florida and
Georgia Public Service Commissions.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

13. Virginia Electric and Power
Company

[Docket No. ER05-902—-000]

Take notice that on April 29, 2005,
Virginia Electric and Power Company
(VEPCO), tendered for filing Third
Revised Rate Schedule FERC No. 132,
an agreement with the Southeastern
Power Administration (SEPA). VEPCO
states that the revised sheets incorporate
changes to reflect VEPCO’s
commencement of operations as a
member of the PJM Interconnection,
L.L.C. and make other changes to the
arrangements between VEPCO and
SEPA with respect to the use by certain
of the VEPCO’s wholesale customers of
capacity and energy from SEPA’s
hydroelectric generating facilities.
VEPCO requests an effective date of May
1, 2005.

VEPCO states that copies of the filing
were served on SEPA and the Virginia
State Corporation Commission.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

14. Consolidated Edison Energy
Massachusetts

[Docket No. ER05-903—-000]

Take notice that on April 29, 2005,
Consolidated Edison Energy
Massachusetts, Inc. (CEEMI) submitted
for filing a Reliability Must Run
Agreement between CEEMI,
Consolidated Edison Energy, Inc., acting
as Agent for CEEMI, and ISO New
England Inc. (ISO-NE) for a 107 MW
oil- and gas-fired steam electric
operating unit located at a generation
facility owned and operated by CEEMI
in West Springfield, Massachusetts.
CEEMI requests an effective date of May
1, 2005.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

15. Alliant Energy Corporate Services,
Inc.

[Docket No. ER05—904—000]

Take notice that on April 28, 2005,
Alliant Energy Corporate Services, Inc.,
(AECS) on behalf of Wisconsin Power
and Light Company (WPL), submitted
for filing with the Commission a Master
Power Supply Agreement (Supply
Agreement) between Great Lakes
Utilities (GLU) and WPL. AECS states
that under the Supply Agreement, WPL
agrees to furnish and sell, and GLU
agrees to purchase all of the electricity
required by the following GLU members
for service to their retail customers and

for the operation of their electrical
equipment: Wisconsin Rapids-West;
Wisconsin Rapids-East; and Kiel. AECS
requests an effective date of April 1,
2005.

AECS states that a copy of this filing
has been served upon the Public Service
Commission of Wisconsin.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

16. Celerity Energy Partners San Diego
LLC

[Docket No. ER05-905-000]

Take notice that on April 29, 2005,
Celerity Energy Partners San Diego LLC
(Celerity-SD) tendered for filing, under
section 205 of the Federal Power Act, a
request for authorization to sell
electricity at market-based rates under
its market-based tariff. Celerity-SD
requests an effective date of May 31,
2005.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

17. Virginia Electric and Power
Company

[Docket No. ER05-906-000]

Take notice that on April 29, 2005
Virginia Electric and Power Company,
(VEPCO) tendered for filing a Notice of
Cancellation and an Order No. 614
compliant canceled rate schedule sheet
terminating the Interconnection and
Operating Agreement between the
VEPCO and Old Dominion Electric
Cooperative (ODEC). VEPCO requests an
effective date of May 1, 2005.

VEPCO states that copies of the filing
were served upon ODEC.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

18. Western Electricity Coordinating
Council

[Docket No. ER05-907—-000]

Take notice that on April 29, 2005,
the Western Electricity Coordinating
Council (WECC) filed with the
Commission a Fifth Amendment to the
Reliability Criteria Agreement under the
WECGC’s Reliability Management
System. The WECC states that the Fifth
Amendment makes the following
modifications and additions to the
criteria agreement: (1) incorporates
changes to the qualified path
unscheduled flow relief criterion
approved by the WECC Board of
Directors, and (2) corrects an incorrect
section cross-reference. The WECC
requests an effective date of May 1,
2005.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.
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19. El Paso Electric Company

[Docket No. ER05-908-000]

Take notice that El Paso Electric
Company (EPE), on April 29, 2005,
tendered for filing proposed changes in
its Rate Schedule FERC No. 16 between
EPE and Public Service Company of
New Mexico (PNM). EPE requests an
effective date of July 1, 2005.

EPE states that copies of the filing
were served upon PNM.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

20. Black Hills Power, Inc.

[Docket No. ER05-909-000]

Take notice that on April 29, 2005,
Black Hills Power, Inc. (Black Hills
Power), as Joint Tariff Administrator of
the Joint Open Access Transmission
Tariff of Black Hills Power, Basin
Electric Power Cooperative, and Powder
River Energy Corporation Commission
several long-term transmission service
agreements under the Joint Tariff.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

21. California Power Exchange
Corporation

[Docket No. ER05-910-000]

Take notice that on April 29, 2005,
the California Power Exchange
Corporation (CalPX) tendered for filing
its rate schedule for Rate Period 7, the
period from July 1, 2005 through
December 31, 2005. CalPX states that it
filed this rate schedule pursuant to the
Commission’s Orders of August 8, 2002
(100 FERC { 61,178) in Docket No.
ER02-2234-000, and April 1, 2003 (103
FERC {61,001) issued in Docket Nos.
EC03-20-000 and EC03-20-001, which
require CalPX to make a new rate filing
every six months to recover current
expenses. CalPX also states that the rate
schedule therefore covers expenses
projected for the period July 1, 2005
through December 31, 2005, and CalPX
requests an effective date of July 1,
2005. CalPX also proposes a
methodology to allocate CalPX’s
expenses for both Rate Period 7 and
retroactively for Rate Periods 1 through
6, or alternatively, proposes that the
Commission defer the determination of
an allocation methodology and billing
thereon until after a determination of
who owes what to whom in the Refund
Proceeding.

CalPX states that it has served copies
of the filing on its participants, on the
California ISO, the California Public
Utilities Commission, and the California
Electricity Oversight Board.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

22. Pacific Gas and Electric Company

[Docket No. ER05-911-000]

Take notice that on April 29, 2005,
Pacific Gas and Electric Company
(PG&E) tendered for filing 5 Large
facilities agreements and 15 small
facilities agreements, submitted
pursuant to the Procedures for
Implementation of section 3.3 of the
1987 Agreement between PG&E and the
City and County of San Francisco (City)
(Procedures) that were approved by this
Commission in FERC Docket No. ER99—
2532-000 and recently updated in a
negotiated Clarifying Supplement filed
in the Parties’ Settlement in FERC
Docket No. ER04-215-000. PG&E’s
ninth quarterly filing submitted
pursuant to section 4 of the procedures,
which provides for the quarterly filing
of facilities and the third filing of
executed agreements pursuant to the
clarifying supplement.

The quarterly filing process
streamlines the procedures for filing
numerous facilities, and facilitates
payment of PG&E’s costs of designing,
constructing, procuring, testing, placing
in operation, owning, operating and
maintaining the customer-specific
facilities required for firm transmission
and distribution service requested by
City under these facilities agreements.

PG&E states that copies of this filing
have been e-served upon City, the
California Independent System Operator
Corporation, and the California Public
Utilities Commission.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

23. Calpine Construction Finance
Company, L.P.

[Docket No. ER05-912—-000]

Take notice that on April 29, 2005,
Calpine Construction Finance Company,
L.P. (CCFC) submitted for filing,
pursuant to section 205 of the Federal
Power Act (16 U.S.C. 824d), and part 35
of the Commission’s regulations (18 CFR
35), a rate schedule for reactive power
from the Sutter Energy Center. CCFC
requests an effective date of June 1,
2005.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

24. PJM Interconnection, L.L.C.

[Docket No. ER05-913-000]

Take notice that on April 29, 2005,
PJM Interconnection, L.L.C. (PJM)
submitted for filing revisions to the PJM
Open Access Transmission Tariff and
the Amended and Restated Operating
Agreement of PJM Interconnection,
L.L.C. to incorporate language accepted
by the Commission in prior versions of
these documents, but not previously

integrated into the current effective
tariff sheets, and to correct minor
typographical and formatting errors.
PJM requests an effective date of May 1,
2005.

PJM states that copies of this filing
have been served electronically on all
PJM members and each state electric
utility regulatory commission in the
PJM region, and asks for any waivers
necessary to allow such electronic
service.

Comment Date: 5 p.m. Eastern Time
on May 20, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant. On
or before the comment date, it is not
necessary to serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2351 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 7264-010-WI]

Fox Paper Company and N.E.W. Hydro,
Inc.; Notice of Availability of
Environmental Assessment

May 5, 2005.

In accordance with the National
Environmental Policy Act of 1969, as
amended, and Federal Energy
Regulatory Commission’s regulations,
18 CFR part 380 (Order No. 486, 52 FR
47879), the Office of Energy Projects has
reviewed the application for a
subsequent license for the Middle
Appleton Dam Hydroelectric Project
located on the Lower Fox River, in
Outagamie County, Wisconsin, and has
prepared an Environmental Assessment
(EA). The EA analyzes the potential
environmental effects of licensing the
project and concludes that issuing a
subsequent license for this project, with
appropriate environmental measures,
would not constitute a major Federal
action that would significantly affect the
quality of the human environment.

A copy of the EA is on file with the
Commission and is available for public
inspection. The EA may also be viewed
on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact or
FERCOnlineSupport@ferc.gov call toll-
free at (866) 208—3676, or for TTY
contact (202) 502—8659.

Any comments should be filed within
30 days from the date of this notice and
should be addressed to the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Room 1-A,
Washington, DC 20426. Please affix
“Middle Appleton Dam Hydroelectric
Project No. 7264-010" on all comments.
Comments may be filed electronically
via Internet in lieu of paper. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“eFiling” link. For further information,
contact John Ramer at (202) 502—8969.

Magalie R. Salas,
Secretary.

[FR Doc. E5—-2316 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Transfer of
License and Soliciting Comments,
Motions To Intervene, and Protests

May 5, 2005.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Transfer of
license.

b. Project No.: 4914-012.

c¢. Date Filed: April 29, 2005.

d. Applicants: International Paper
Company (Transferor) and Thilmany,
LLC (Transferee).

e. Name of Project: De Pere
Hydroelectric.

f. Location of Project: At the U.S.
Army Corps of Engineers’ De Pere Dam
on the Fox River in Brown County,
Wisconsin. The project does not occupy
any United States lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Applicants Contacts: John F.
Harrington and Glenn S. Benson,
Fulbright & Jaworski L.L.P., 801
Pennsylvania Avenue, NW.,
Washington, DC 20004, (202) 662—0200
(Transferor); William J. Madden, Jr.,
Winston & Strawn LLP, 1700 K Street,
NW., Washington, DC 20006
(Transferee).

i. FERC Contact: Regina Saizan, (202)
502-8765.

j- Deadline for filing comments and
motions to intervene: May 25, 2005.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

Comments, protests, and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings. Please include the
project number (P—4914) on any
comments or motions filed.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing a document with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if any intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the documents
on that resource agency.

k. Description of Application: The
Applicants jointly and severally seek
Commission approval to transfer the
license for the De Pere Hydroelectric
Project from International Paper
Company to Thilmany, LLC.

1. Location of Application: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room, located at 888 First Street, NE.,
Room 2A, Washington, DC 20426, or by
calling (202) 502—8371. This filing may
also be viewed on the Commission’s
Web site at http://www.ferc.gov using
the “eLibrary”’ link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call toll-free
1-866—208-3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the addresses in item h.
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions To
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, 385.211,
385.214. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

0. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and eight copies to: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. A copy of any motion to
intervene must also be served upon each
representative of the Applicants
specified in the particular application.

p. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicants. If an agency does not file
comments within the time specified for
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filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicants’ representatives.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2315 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Motions To Intervene, and Protests

May 4, 2005.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: New water
withdrawal from licensed project
waters.

b. Project No.: 2232—487.

c. Date Filed: April 6, 2005.

d. Applicant: Duke Power Company.

e. Name of Project: Catawba-Wateree.

f. Location: The Catawba-Wateree
Project is located in Alexander, Burke,
Caldwell, Catawba, Gaston, Iredell,
Lincoln, McDowell and Mecklenburg
Counties, North Carolina and Chester,
Fairfield, Kershaw, Lancaster, and York
Counties, South Carolina. This project
does not occupy any federal lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Applicant Contact: Mr. Joe Hall,
Lake Management Representative, Duke
Power, Division of Duke Energy Corp.,
P.O. Box 1006, Charlotte, North Carolina
28201-1006, (704) 382—8576.

i. FERC Contact: Any questions
regarding this notice should be
addressed to Blake Condo at (202) 502—
8914.

j. Description of Request: Duke Power
proposes to grant a new water withdraw
easement to the Town of Mooresville,
North Carolina for project property
within Lake Norman. The easement will
provide for the placement of new intake
screens and new water intake pipes,
allowing the Town of Mooresville to
withdraw water using a new raw water
intake pump station. The proposed
water intake and pump station would be
located adjacent to the existing raw
water intake and existing pump station.
Mooresville has requested that the new
facility have an initial capacity of 12
million gallons per day (MGD). The
water intake and pump facility will be
located in Iredell County, North
Carolina.

k. Deadline for filing comments or
motions: June 6, 2005.

1. Locations of the application: A copy
of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426 or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call toll-free
1-866—208-3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item “h”
above.

m. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”’, or
“MOTION TO INTERVENE”, as
applicable, and the project number (P—
2232-457) to which the filing refers. All
documents (original and eight copies)
should be filed with: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.
Comments, protests, and interventions
may be filed electronically via the
internet in lieu of paper. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages e-filings.

Anyone may submit responses in
accordance with the requirements of
Rules of Practice and Procedure, 18 CFR
385.210, .211, .214. In determining the
appropriate action to take, the
Commission will consider all protests or
other comments filed, but only those
who file a motion to intervene in
accordance with the Commission’s
Rules may become a party to the
proceeding. Any responses must be
received on or before the specified
comment date for the particular
application.

n. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described
applications. A copy of the applications
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, that
agency will be presumed to have no
comments. One copy of an agency’s

comments must also be sent to the
Applicant’s representatives.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2334 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

May 6, 2005.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
permit.

b. Project No.: 12571-000.

c. Date Filed: January 24, 2005.

d. Applicant: NatEl America
Hydropower Company.

e. Name and Location of Project: The
proposed Mississippi River L&D No. 25
Hydroelectric Project would be located
in Lincoln County in Missouri and
Calhoun County in Illinois and would
use the U.S. Army Corps of Engineers
Lock and Dam No. 25.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

g. Applicant Contact: Mr. Daniel J.
Schneider, NatEl America, 3298 FM
407, Justin, TX 76247, (817) 488-7436.

h. FERC Contact: Tom Papsidero,
(202) 502-6002.

i. Deadline for Filing Comments,
Protests, and Motions to Intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12571-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
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issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Proposed Project: The
proposed project would use the Corps
Lock and Dam No. 25 and consist of: (1)
Sixteen new powerhouses, each
containing one 3.5 megawatt (MW)
generating unit, for a total installed
project capacity of 56 MW; (2) sixteen
60-foot-wide, 20-foot-deep, 70-foot-long
penstocks; (3) a new 3-mile-long
transmission line; and (4) appurtenant
facilities. The proposed project would
have an annual generation of 400,000
MWh.

k. Location of Applications: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item g
above.

1. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

m. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

n. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified

comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

o. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

p. Proposed Scope of Studies Under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

q. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001 (a)(1)(iii) and the instructions
on the Commission’s Web site under “e-
filing” link. The Commission strongly
encourages electronic filing.

r. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory

Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

s. Agency Comments—Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2357 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Motions To Intervene, Protests,
Recommendations, and Terms and
Conditions

May 6, 2005.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Conduit
Exemption.

b. Project No.: 12572-000.

c. Date filed: January 25, 2005,
supplemented April 11, 2005.

d. Applicant: San Diego County Water
Authority (Authority).

e. Name of Project: Rancho
Penasquitos Pressure Control and
Hydroelectric Facility (PCHF).

f. Location: The PCHF would be
connected by high and low pressure
pipelines to Pipeline 5 of the Second
San Diego Aqueduct in San Diego
County, California and would contain
pressure control valves and the
hydroelectric generating unit. The
Authority receives water for the Second
San Diego Aqueduct from the
Metropolitan Water District of Southern
California (MWD) at Lake Skinner in
Riverside County, California. The MWD
obtains water from both the State Water
Project and the Colorado River
Aqueduct water supply systems.
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g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791a—825r.

h. Applicant Contact: Mr. David P.
Chamberlain, San Diego County Water
Authority, 4677 Overland Avenue, San
Diego, CA 92123, (858) 522—6811.

i. FERC Contact: James Hunter, (202)
502-6086.

j. Status of Environmental Analysis:
This application is ready for
environmental analysis at this time, and
the Commission is requesting
comments, reply comments,
recommendations, terms and
conditions, and prescriptions.

k. Deadline for filing responsive
documents: The Commission directs,
pursuant to section 4.34(b) of the
Regulations (see Order No. 533 issued
May 8, 1991, 56 FR 23108, May 20,
1991) that all comments, motions to
intervene, protests, recommendations,
terms and conditions, and prescriptions
concerning the application be filed with
the Commission by July 6, 2005. All
reply comments must be filed with the
Commission by July 21, 2005.

Comments, protests, and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “‘e-Filing” link. The
Commission strongly encourages
electronic filings.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

1. Description of Project: The proposed
small conduit hydroelectric project
would occupy a 60-foot by 25-foot area
of the PCHF building and would consist
of: (1) A gated steel pipe connecting to
the high pressure pipeline, (2) a
horizontal Francis turbine and a 4.5-
megawatt generating unit; and (3) a
gated steel pipe connecting to the low
pressure pipeline. The average annual
energy production would be 31,500
megawatt hours. Power produced by the
project would help meet peak energy
demand in the San Diego area.

m. This filing is available for review
and reproduction at the Commission in
the Public Reference Room, Room 2A,
888 First Street, NE., Washington, DC
20426. The filing may also be viewed on
the Web at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number, here P-12572, in the docket

number field to access the document.
For assistance, call toll-free 1-866—208—
3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for review and reproduction at
the address in item h. above.

n. Development Application—Any
qualified applicant desiring to file a
competing application must submit to
the Commission, on or before the
specified deadline date for the
particular application, a competing
development application, or a notice of
intent to file such an application.
Submission of a timely notice of intent
allows an interested person to file the
competing development application no
later than 120 days after the specified
deadline date for the particular
application. Applications for
preliminary permits will not be
accepted in response to this notice.

o. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

p. Protests or Motions to Intervene—
Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

g. All filings must (1) bear in all
capital letters the title “PROTEST”,
“MOTION TO INTERVENE”, “NOTICE
OF INTENT TO FILE COMPETING
APPLICATION,” “COMPETING
APPLICATION,” “COMMENTS,”
“REPLY COMMENTS,”
“RECOMMENDATIONS,” “TERMS
AND CONDITIONS,” or
“PRESCRIPTIONS;” (2) set forth in the
heading the name of the applicant and
the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person protesting or
intervening; and (4) otherwise comply
with the requirements of 18 CFR
385.2001 through 385.2005. All
comments, recommendations, terms and

conditions or prescriptions must set
forth their evidentiary basis and
otherwise comply with the requirements
of 18 CFR 4.34(b). Agencies may obtain
copies of the application directly from
the applicant. Any of these documents
must be filed by providing the original
and eight copies to: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. An additional copy must be sent
to Director, Division of Hydropower
Administration and Compliance, Office
of Energy Projects, Federal Energy
Regulatory Commission, at the above
address. A copy of any protest or motion
to intervene must be served upon each
representative of the applicant specified
in the particular application. A copy of
all other filings in reference to this
application must be accompanied by
proof of service on all persons listed in
the service list prepared by the
Commission in this proceeding, in
accordance with 18 CFR 4.34(b) and
385.2010.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2358 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 1494]

Grand River Dam Authority; Notice of
Public Meeting

May 5, 2005.

The Commission hereby gives notice
that members of its staff will conduct a
public meeting on Tuesday, May 24,
2005, from 6:30 p.m. to 9 p.m (c.s.t.) in
the fellowship hall of the First United
Methodist Church located at 200 B
Street, NW., Miami, Oklahoma. The
purpose of the meeting is to familiarize
the public with the Commission’s
regulatory role for the Pensacola Project
(FERC No. 1494), and to receive
comments from the public concerning
management of the project’s shoreline
and related resources. Staff is
particularly interested in comments
related to marina development,
dredging operations, public access, and
resource protection. All interested
members of the public are invited to
participate.
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Please contact steven.naugle@ferc.gov
or (202) 502—-6182 with any questions,
or for additional information.

Magalie R. Salas,
Secretary.

[FR Doc. E5—2313 Filed 5-11-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD05-3-000]

Promoting Regional Transmission
Planning and Expansion to Facilitate
Fuel Diversity Including Expanded
Uses of Coal-Fired Resources; Second
Supplemental Notice of Technical
Conference

May 5, 2005.

As announced in a Notice of
Technical Conference issued on
February 16, 2005 and a Supplemental
Notice issued March 21, 2005, a
technical conference will be held on
Friday, May 13, 2005, to identify
regional solutions to promoting regional
transmission planning, expansion and
enhancement to facilitate fuel diversity
including increased integration of coal-
fired resources to the transmission grid.
The conference will be held at the
Charleston Marriott Town Center, 200
Lee Street East, Charleston, West
Virginia 25301. The conference is
scheduled to begin at 8:30 a.m. (e.s.t.)
and end at approximately 4:30 p.m. The
Commissioners will attend and
participate.

An agenda for this meeting is
included as Attachment A. Although
registration is not a strict requirement,
in-person attendees are asked to register
for the conference on-line by close of
business on May 10, 2005 at http://
www.ferc.gov/whats-new/registration/
coal-05-13-form.asp.

Transcripts of the conference will be
immediately available from Ace
Reporting Company (202-347-3700 or
1-800-266—-6646) for a fee. They will be
available for the public on the
Commission’s eLibrary system and on
the calendar page posting for this event
seven calendar days after FERC receives
the transcript. Additionally, Capitol
Connection offers the opportunity for
remote listening of the conference via
Real Audio or a Phone Bridge
Connection for a fee. Persons interested
in making arrangements should contact
David Reininger or Julia Morelli at
Capitol Connection (703-933-3100) as
soon as possible or visit the Capitol
Connection Web site at http://

www.capitolconnection.org and click on
“FERC.”

For additional information, please
contact Sarah McKinley at 202-502—
8004, sarah.mckinley@ferc.gov.

Magalie R. Salas,

Secretary.

[FR Doc. E5-2323 Filed 5-11-05; 8:45 am]
BILLING CODE 6717-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. AUC-05-60-B; DA 05-737]

Auction of Lower 700 MHz Band
Licenses Scheduled for July 20, 2005;
Notice and Filing Requirements,
Minimum Opening Bids, Upfront
Payments and Other Auction
Procedures

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: This document announces the
procedures and minimum opening bids
for the upcoming auction of five
licenses in the Lower 700 MHz Band.
This document is intended to
familiarize prospective bidders with the
procedures and minimum opening bids
for this auction.

DATES: Auction No. 60 is scheduled for
July 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Auctions and Spectrum Access Division,
WTB: For legal questions: Howard
Davenport at (202) 418-0660, for general
auction questions: Ray Knowles or Lisa
Stover at (717) 338—2888. Media
Contact: Lauren Patrich at (202) 418—
7944.

SUPPLEMENTARY INFORMATION: This is a
summary of the Auction No. 60
Procedures Public Notice released on
March 22, 2005. The complete text of
the Auction No. 60 Procedures Public
Notice, including attachments, is
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The Auction No. 60 Procedures Public
Notice may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc. (“BCPI”),
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone (202) 488-5300, facsimile
(202) 488-5563, or you may contact
BCPI at their Web site: http://
www.BCPIWEB.com. When ordering a
document from BCPI, please provide the
appropriate FCC document number for

example DA 05-737 for a copy of this
Public Notice. This document is also
available on the Internet at the
Commission’s Web site: http://
wireless.fcc.gov/auctions/60/.

I. General Information

A. Introduction

1. The Auction No. 60 Procedures
Public Notice announces the procedures
and minimum opening bid amounts for
the upcoming auction of licenses in the
Lower 700 MHz band C block (710-716/
740-746 MHz) scheduled for July 20,
2005 (Auction No. 60). On January 26,
2005, in accordance with Section
309(j)(4) of the Communications Act of
1934, as amended, the Wireless
Telecommunications Bureau (‘“Bureau’)
released a public notice seeking
comment on reserve prices or minimum
opening bid amounts and the
procedures to be used in Auction No.
60. The Bureau received no comments
in response to the Auction No. 60
Comment Public Notice, 70 FR 6436,
(February 7, 2005).

i. Background of Proceeding

2. On January 18, 2002, the
Commission released the Lower 700
MHz Report and Order, 67 FR 45380
(July 9, 2002) which adopted allocation
and service rules for the Lower 700 MHz
Band. Specifically, the Commission
reallocated the entire 48 megahertz of
spectrum in the Lower 700 MHz band
to fixed and mobile services and
retained the existing broadcast
allocation for both new broadcast
services and incumbent broadcast
services during their transition to digital
television (“DTV”’). The Commission
established technical criteria designed
to protect incumbent television
operations in the band during the DTV
transition period, allowed low power
television (“LPTV”’) and TV translator
stations to retain secondary status and
operate in the band after the transition,
and set forth a mechanism by which
pending broadcast applications may be
amended to provide analog or digital
service in the core television spectrum
or to provide digital service on TV
Channels 52-58.

3. In its service rules, the Commission
divided the Lower 700 MHz band into
three 12-megahertz blocks, with each
block consisting of a pair of 6-megahertz
segments, and two 6-megahertz blocks
of contiguous, unpaired spectrum. The
Commission decided to divide the five
blocks in the Lower 700 MHz band plan
as follows: for the two 6-megahertz
blocks of contiguous unpaired
spectrum, as well as two of the three 12-
megahertz blocks of paired spectrum,
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the Commission determined to assign
licenses in six Economic Area
Groupings (“EAGs”); for the remaining
12 megahertz block of paired spectrum,
the Commission determined to assign
licenses in 734 Metropolitan Statistical
Areas (“MSAs”) and Rural Service
Areas (“RSAs”). All operations in the
Lower 700 MHz band are generally
regulated under the framework of Part
27’s technical, licensing, and operating
rules. To permit both wireless services
and certain new broadcast operations in
the Lower 700 MHz band, however, the
Commission has amended the
maximum power limits in Part 27 to
permit 50 kW effective radiated power
(“ERP”’) transmissions in the Lower 700
MHz band, subject to certain conditions.

AUCTION NO. 60.—LOWER 700 MHz BAND LICENSES TO

Finally, the Commission established
competitive bidding procedures and
voluntary band-clearing mechanisms for
the Lower 700 MHz band. On June 14,
2002, the Commission affirmed its
decisions in the Lower 700 MHz Report
and Order.

4. With respect to the MSA and RSA
licenses, the Bureau notes that MSAs
and RSAs are collectively known as
Cellular Market Areas (CMAs). CMAs
were created from the Metropolitan
Statistical Areas (“MSAs”) defined by
the Office of Management and Budget
(CMA001-CMA305), the Gulf of Mexico
(CMA306), and Rural Service Areas
(“RSAs”) established by the FCC
(CMA307-CMA734). These RSAs
include parts of Puerto Rico not already

in an MSA (CMA723-CMA729), U.S.
Virgin Islands (CMA730-CMA731),
Guam (CMA732), American Samoa
(CMA733), and Northern Mariana
Islands (CMA734). The CMA
designation, rather than MSA/RSA, is
used in the FCC Integrated Spectrum
Auction System and in the Universal
Licensing System.

ii. Licenses To Be Auctioned

5. Auction No. 60 will offer five CMA
licenses in the Lower 700 MHz band C
block (710-716/740-746 MHz). These
licenses remained unsold in Auction
No. 49, which closed on June 13, 2003.
The C block is a 12-megahertz block
consisting of a pair of 6-megahertz
segments.

BE AUCTIONED

Market number Market name License number Block Fre(ql\bljﬁr;;nes Betr,:,ﬂ_v;/z'?th
CMA169 ............ Mayaguez, PR ... WZ-CMA169—C ............. 710-716, 740-746 12
CMA202 ............ Arecibo, PR ......cccccoeviees WZ-CMA202—C ............. 710-716, 740-746 12
CMA723 ............ Puerto Rico 1—Rincon WZ-CMA723—C ............. 710-716, 740-746 12
CMA727 ............ Puerto Rico 5—Ceiba WZ-CMA727—C ............. 710-716, 740-746 12
CMA729 ............ Puerto Rico 7—Culebra .........cccoveeeeiieiiiiiieeeeeeens WZ-CMA729-C ............. 710-716, 740-746 12

B. Rules and Disclaimers
i. Relevant Authority

6. Prospective applicants must
familiarize themselves thoroughly with
the Commission’s rules, particularly
those relating to the Lower 700 MHz
band contained in Title 47, part 27, of
the Code of Federal Regulations, and
those relating to application and auction
procedures, contained in Title 47, part
1, of the Code of Federal Regulations.
Prospective applicants must also be
thoroughly familiar with the
procedures, terms and conditions
(collectively, “terms”) contained in this
Public Notice; the Auction No. 60
Comment Public Notice; and the
Commission’s decisions in proceedings
regarding competitive bidding
procedures.

7. The terms contained in the
Commission’s rules, relevant orders,
and public notices are not negotiable.
The Commission may amend or
supplement the information contained
in our public notices at any time, and
will issue public notices to convey any
new or supplemental information to
applicants. It is the responsibility of all
applicants to remain current with all
Commission rules and with all public
notices pertaining to this auction.
Copies of most Commission documents,
including public notices, can be
retrieved from the FCC Auctions
Internet site at http://wireless.fcc.gov/

auctions. Additionally, documents are
available for public inspection and
copying during regular business hours
at the FCC’s Reference Information
Center. Documents may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing Inc.

ii. Prohibition of Collusion

8. To ensure the competitiveness of
the auction process, § 1.2105(c) of the
Commission’s rules prohibits applicants
for any of the same geographic license
areas from communicating with each
other during the auction about bids,
bidding strategies, or settlements unless
such applicants have identified each
other on their FCC Form 175
applications as parties with whom they
have entered into agreements under
§1.2105(a)(2)(viii). Thus, applicants for
any of the same geographic license areas
must affirmatively avoid all discussions
with each other that affect, or in their
reasonable assessment have the
potential to affect, bidding or bidding
strategy. This prohibition begins at the
short-form application filing deadline
and ends at the down payment deadline
after the auction. This prohibition
applies to all applicants regardless of
whether such applicants become
qualified bidders or actually bid. For
purposes of this prohibition,
§1.2105(c)(7)(i) defines applicant as
including all controlling interests in the

entity submitting an application to
participate in the auction, as well as all
holders of partnership and other
ownership interests and any stock
interest amounting to 10 percent or
more of the entity, or outstanding stock,
or outstanding voting stock of the entity
submitting a short-form application, and
all officers and directors of that entity.
9. Applicants for licenses in any of
the same geographic license areas are
encouraged not to use the same
individual as an authorized bidder. A
violation of the anti-collusion rule could
occur if an individual acts as the
authorized bidder for two or more
competing applicants, and conveys
information concerning the substance of
bids or bidding strategies between the
applicants he or she is authorized to
represent in the auction. A violation
could similarly occur if the authorized
bidders are different individuals
employed by the same organization
(e.g., law firm or consulting firm). In
such a case, at a minimum, applicants
should certify on their applications that
precautionary steps have been taken to
prevent communication between
authorized bidders and that applicants
and their bidding agents will comply
with the anti-collusion rule. However,
the Bureau cautions that merely filing a
certifying statement as part of an
application will not outweigh specific
evidence that collusive behavior has
occurred, nor will it preclude the
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initiation of an investigation when
warranted.

10. The Commission’s anti-collusion
rule allows applicants to form certain
agreements during the auction, provided
the applicants have not applied for
licenses covering any of the same
geographic areas. In addition, applicants
that apply to bid for all markets will be
precluded from communicating with all
other applicants until after the down
payment deadline. However, all
applicants may enter into bidding
agreements before filing their FCC Form
175, as long as they disclose the
existence of the agreement(s) in their
Form 175. If parties agree in principle
on all material terms prior to the short-
form filing deadline, those parties must
be identified on the short-form
application pursuant to § 1.2105(c),
even if the agreement has not been
reduced to writing. If the parties have
not agreed in principle by the filing
deadline, an applicant would not
include the names of those parties on its
application, and may not continue
negotiations. By signing their FCC Form
175 short-form applications, applicants
are certifying their compliance with
§1.2105(c).

11. Section 1.65 of the Commission’s
rules requires an applicant to maintain
the accuracy and completeness of
information furnished in its pending
application and to notify the
Commission within 30 days of any
substantial change that may be of
decisional significance to that
application. Thus, § 1.65 requires
auction applicants that engage in
communications of bids or bidding
strategies that result in a bidding
agreement, arrangement or
understanding not already identified on
their short-form applications to
promptly disclose any such agreement,
arrangement or understanding to the
Commission by amending their pending
applications. In addition, § 1.2105(c) (6)
requires all auction applicants to report
prohibited discussions or disclosures
regarding bids or bidding strategy to the
Commission in writing immediately but
in no case later than five business days
after the communication occurs, even if
the communication does not result in an
agreement or understanding regarding
bids or bidding strategy that must be
reported under § 1.65.

12. Applicants that are winning
bidders will be required to disclose in
their long-form applications the specific
terms, conditions, and parties involved
in all bidding consortia, joint ventures,
partnerships, and other arrangements
entered into relating to the competitive
bidding process. Any applicant found to
have violated the anti-collusion rule

may be subject to sanctions, including
forfeiture of its upfront payment, down
payment or full bid amount, and may be
prohibited from participating in future
auctions. In addition, applicants are
reminded that they are subject to the
antitrust laws, which are designed to
prevent anticompetitive behavior in the
marketplace. If an applicant is found to
have violated the antitrust laws in
connection with its participation in the
competitive bidding process, it may be
subject to forfeiture of its upfront
payment, down payment, or full bid
amount and may be prohibited from
participating in future auctions.

13. A summary listing of documents
issued by the Commission and the
Bureau addressing the application of the
anti-collusion rule these documents are
available on the Commission’s anti-
collusion web page.

iii. Interference Protection of Television
Services

14. Among other licensing and
technical rules, new Lower 700 MHz
band licensees must comply with the
interference protection requirements set
forth in § 27.60 of the Commission’s
rules. Generally, § 27.60 establishes
standards for protection of co- and
adjacent-channel analog TV and DTV
facilities. Thus, for example, a new
licensee seeking to operate on the C
block (710-716/740—-746 MHz) portion
of the Lower 700 MHz band must
provide co-channel protection to nearby
TV and DTV operations on Channels 54
and 59 and provide adjacent-channel
protection to stations on Channels 53,
55, 58, and 60. New Lower 700 MHz
band licensees should also be aware that
incumbent broadcasters may be
permitted to make certain changes to
their authorized facilities. Such
modified facilities may be entitled to
interference protection from new Lower
700 MHz band licensees. In addition,
Appendix D of the Lower 700 MHz
Report and Order describes additional
adjacent-channel interference
considerations that are designed to
mitigate the possibility of base-to-base
interference that may arise at base
receive stations that are in close
proximity to high power transmitters
operating on adjacent channels.
Moreover, licensees intending to operate
a facility at a power level of greater than
1 kilowatt must provide advance notice
to the Commission and to licensees
authorized in their area of operation.
New Lower 700 MHz licensees also will
have to comply with any additional
technical requirements or interference
protection requirements that may be
adopted as a result of any future
rulemaking proceedings.

15. Potential bidders should recognize
that the interference protection
requirements for the Lower 700 MHz
band are more stringent in certain
respects relative to the interference
standards that apply to the Upper 700
MHz band. These interference
obligations will remain in force until the
end of the DTV transition period at
which time analog TV and DTV
broadcasters will be required to vacate
both the Upper and Lower 700 MHz
bands.

16. Potential bidders should be aware
that a greater number of broadcast
incumbents exist in the Lower 700 MHz
band relative to the Upper 700 MHz
band. The Commission has also
observed that, although there is
approximately the same number of
analog incumbents in both the Upper
and Lower 700 MHz bands, the Lower
700 MHz band consists of less spectrum
and, therefore, incumbent licensees are
more densely situated across the band.
Further, there is a significantly greater
number of DTV assignments on the
eight television channels in the Lower
700 MHz band, including licenses,
construction permits, pending
applications, and pending allotment
petitions, than exist in the Upper 700
MHz band. The Commission may also
permit certain Channel 60-69
broadcasters to relocate temporarily into
Channels 52-58 pursuant to a voluntary
clearing arrangement.

17. Negotiations with Incumbent
Broadcast Licensees: The Commission
has established a policy of facilitating
voluntary clearing of the 700 MHz
bands to allow for the introduction of
new wireless services and to promote
the transition of incumbent analog
television licensees to DTV service.
Generally speaking, this policy provides
that the Commission will consider
specific regulatory requests needed to
implement voluntary agreements
between incumbent broadcasters and
new licensees to clear the Lower 700
MHz band early, if consistent with the
public interest. The fundamentals of the
Commission’s voluntary clearing policy
for the 700 MHz bands were established
in a series of decisions beginning with
the adoption of the Upper 700 MHz First
Report and Order in January 2000.
However, in light of certain differences
between the Upper and Lower 700 MHz
bands, the Commission decided not to
extend certain aspects of its voluntary
clearing policy to the Lower 700 MHz
band, including the presumptions that
were established in the Upper 700 MHz
band for analyzing voluntary band-
clearing proposals and the extended
DTV construction period that was
provided to certain single-channel
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broadcasters in connection with the
arrangements for early clearing of the
Upper 700 MHz band. In considering
such regulatory requests, the
Commission will consider whether
grant of the request would result in
public interest benefits, such as making
new or expanded public safety or other
wireless services available to consumers
or deploying wireless service to rural or
other underserved communities. The
Commission intends to weigh these
benefits against any likely public
interest costs, such as the loss of any of
the four stations in the designated
market area with the largest audience
share, the loss of the sole service
licensed to the local community, the
loss of a community’s sole service on a
channel reserved for noncommercial
educational broadcast service, or a
negative effect on the pace of the DTV
transition in the market.

18. Subsequent to the adoption by the
Commission of its voluntary clearing
policy, the Auction Reform Act of 2002
was enacted. One provision of this
legislation restricts the Commission’s
authority to waive certain broadcast
interference standards and the

minimum spacing requirements for
certain proposals to relocate Channel
52—69 analog operations to a Channel 2—
51 DTV allotment, if such waiver “will
result in any degradation in or loss of
service, or an increased level of
interference to any television household
except as the Commission’s rules would
otherwise expressly permit, exclusive of
any waivers previously granted.”

19. Finally, the Commission notes
that an existing or future wireless
licensee in the 700 MHz bands may
notify in writing a digital low power TV
or TV translator operating on the same
channel or first adjacent channel of its
intention to initiate or change wireless
operations and the likelihood of
interference from the low power TV or
translator station within its licensed
geographic service area. Upon receipt of
such notice, the digital LPTV or TV
translator licensee must cease operation
within 120 days unless it obtains the
agreement of the wireless licensee to
continue operations.

iv. Due Diligence

20. Applicants are reminded that
there are a number of incumbent

broadcast television licensees already
licensed and operating in the 710-716/
740-746 MHz bands that will be subject
to the upcoming auction. As discussed
above in greater detail, the Commission
made clear that geographic area
licensees operating on the spectrum
associated with Channels 52, 53, 54, 55,
56, 57, 58, 59, and 60 must comply with
the co-channel and the adjacent channel
provision of § 27.60 of the Commission’s
rules. These limitations may restrict the
ability of such geographic licensees to
use certain portions of the
electromagnetic spectrum or provide
service to certain regions in their
geographic license areas.

21. To aid applicants, this Public
Notice lists incumbent licensees
operating in these bands. The
Commission makes no representations
or guarantees that the matters listed are
the only pending matters that could
affect spectrum availability in these
services. Applicants should not rely
solely on this list, but should carefully
review the Commission’s databases and
records before formulating bidding
strategies.

INCUMBENT CDBS RECORD LISTING FOR DTV CHANNELS 53-55 AND 58-60 AS OF 3/10/05

Channel State City Call sign | Facility ID Name ARN Status Service
53 e PR ...... ARECIBO ............. WCCV- 3001 | ASOCIACION 19991101AGR | CP .....cceeneneee. DT
TV. EVANGELISTICA CRISTO
VIENE INC..
54 ... PR ...... YAUCO ......cccooenne W54AQ 42151 | ASOCIACION 198904171Q .. | LIC ................. X
EVANGELISTICA CRISTO
VIENE INC..
54 ... PR ...... ARECIBO ............. WCCV- 3001 | ASOCIACION 19950719KH .. | LIC ............... TV
TV. EVANGELISTICA CRISTO
VIENE INC..
55 e PR ... SAN JUAN ............ WIPR- 53859 | PUERTO RICO PUBLIC 20000426ABF | CP ......cccceevneee DT
TV. BROADCASTING CORP..
58 ..o PR ... CAGUAS ............. WUJA ... 8156 | CAGUAS EDUCATIONAL TV, | 19851107KE .. | LIC ................. TV
INC..
58 ..o PR ... MAYAGUEZ ......... W34Cl ... 71730 | WESTERN BROADCASTING | JGOB01UA ..... CP e TX
CORP. OF PUERTO RICO.
59 ... PR ... BAYAMON ............ WDWL ... 4110 | BAYAMON CHRISTIAN NET- | 20000419ABS | CP ......ccceceue. DT
WORK.
60 .......... PR ... SABANA GRANDE | W60AA .. 71726 | WESTERN BROADCASTING | 1432 ............... LIC .. TX
CORP. OF PUERTO RICO.
60 .......... PR ... ARECIBO ............. WMEI ... 26676 | HECTOR NEGRONI 19960415KE .. | CP MOD ........ TV
CARTAGENA.
60 .......... PR ... ARECIBO ............. WMEI ... 26676 | HECTOR NEGRONI 20001220ABS | APP ......ccccocuee TV
CARTAGENA.

22. Licensing records for the Media
Bureau are contained in the Media
Bureau’s Consolidated Data Base System
(CDBS) and may be researched on the
Internet at http://www.fcc.gov/mb/.
Potential bidders may query the
database online and download a copy of
their search results if desired. Detailed
instructions on using Search for Station
Information, Search for Ownership
Report Information and Search for

Application Information and
downloading query results are available
online by selecting the CDBS Public
Access (main) button at the bottom of
the Electronic Filing and Public Access
list section. The database searches
return either station or application data.
The application search provides an
application link that displays the

complete electronically filed application

in application format. An AL/TC search

under the application search link
permits searching for Assignment of
License/Transfer of Control groups
using the AL/TC group lead application.
23. Potential bidders should direct
questions regarding the search
capabilities of CDBS to the Media
Bureau help line at (202) 418-2662, or
via e-mail at mbinfo@fcc.gov.
Applicants are solely responsible for
identifying associated risks and for
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investigating and evaluating the degree
to which such matters may affect their
ability to bid on, otherwise acquire, or
make use of licenses available in
Auction No. 60.

24. Applicants should also be aware
that certain pending and future
applications (including those for
modification), petitions for rulemaking,
requests for special temporary authority
(“STA”), waiver requests, petitions to
deny, petitions for reconsideration, and
applications for review may be pending
before the Commission and relate to
particular applicants or incumbent
licensees. In addition, pending and
future judicial proceedings may relate to
particular applicants or incumbent
licensees, or the licenses available in
Auction No. 60. Applicants are
responsible for assessing the likelihood
of the various possible outcomes, and
considering their potential impact on
spectrum licenses available in this
auction.

25. Applicant should perform due
diligence to identify and consider all
proceedings that may affect the
spectrum licenses being auctioned. The
Commission notes note that resolution
of such matters could have an impact on
the availability of spectrum for Auction
No. 60. In addition, although the
Commission may continue to act on
various pending applications, informal
objections petitions, and other requests
for Commission relief, some of these
matters may not be resolved by the time
of the auction.

26. As a convenience to potential
applicants, the Bureau will issue shortly
a due diligence announcement listing
proceedings that may affect future
operations in these bands. The
Commission makes no representations
or guarantees that the matters listed in
this due diligence announcement are

ISAS OTientation SESSIONS ..ciciuviiiiiieeiiiiiiiiieeeeiiiire et e e e ssrrtr e eeeesstbaeeeeeeesssttrreeeeeesassbsteeeessessstseeeeessssssssseeeees

Auction Seminar

Short-Form Application (FCC Form 175) Filing Window Opens
Short-Form Application (FCC Form 175) Filing Window Deadline

Upfront Payments (via wire transfer)
Mock Auction ..o,
Auction Begins

v. Requirements for Participation

33. Those wishing to participate in
the auction must:

GENERAL AUCTION INFORMATION:
General Auction Questions
Seminar Registration

the only pending matters that could
affect spectrum availability in these
services.

v. Bidder Alerts

27. The FCC makes no representations
or warranties about the use of this
spectrum for particular services.
Applicants should be aware that an FCC
auction represents an opportunity to
become an FCC licensee in this service,
subject to certain conditions and
regulations. An FCC auction does not
constitute an endorsement by the FCC of
any particular services, technologies or
products, nor does an FCC license
constitute a guarantee of business
success. Applicants and interested
parties should perform their own due
diligence before proceeding, as they
would with any new business venture.

28. As is the case with many business
investment opportunities, some
unscrupulous entrepreneurs may
attempt to use Auction No. 60 to
deceive and defraud unsuspecting
investors. Information about deceptive
telemarketing investment schemes is
available from the FTC at (202) 326—
2222 and from the SEC at (202) 942—
7040. Complaints about specific
deceptive telemarketing investment
schemes should be directed to the FTC,
the SEC, or the National Fraud
Information Center at (800) 876—7060.
Consumers who have concerns about
specific proposals regarding Auction
No. 60 may also call the FCC Consumer
Center at (888) CALL-FCC ((888) 225—
5322).

vi. National Environmental Policy Act
Requirements

29. Licensees must comply with the
Commission’s rules regarding the
National Environmental Policy Act
(“NEPA”). The construction of a

e Submit a short-form application
(FCC Form 175) electronically by 6 p.m.
Eastern Time (ET), June 3, 2005.

e Submit a sufficient upfront
payment and an FCC Remittance Advice

wireless antenna facility is a Federal
action and the licensee must comply
with the Commission’s NEPA rules for
each such facility. The Commission’s
NEPA rules require, among other things,
that the licensee consult with expert
agencies having NEPA responsibilities,
including the U.S. Fish and Wildlife
Service, the State Historic Preservation
Office, the Army Corps of Engineers and
the Federal Emergency Management
Agency (through the local authority
with jurisdiction over floodplains).

C. Auction Specifics

i. Auction Date

30. The auction will begin on
Wednesday, July 20, 2005, as
announced in the Auction No. 60
Comment Public Notice, 70 FR 6436
(February 7, 2005). The initial schedule
for bidding will be announced by public
notice at least one week before the start
of the auction. Unless otherwise
announced, bidding on all licenses will
be conducted on each business day, and
will continue until bidding has stopped
on all licenses.

ii. Auction Title

31. Auction No. 60—Lower 700 MHz
Band C block.

iii. Bidding Methodology

32. The bidding methodology for
Auction No. 60 will be simultaneous
multiple round bidding. The
Commission will conduct this auction
over the Internet using the FCC’s
Integrated Spectrum Auction system
(“ISAS” or “FCC Auction System”), and
telephonic bidding will be available as
well. Qualified bidders are permitted to
bid telephonically or electronically.

iv. Pre-Auction Dates and Deadlines

March 31, 2005 and April 21,
2005.
May 24, 2005.

May 24, 2005; 12 p.m. ET.
June 3, 2005; 6 p.m. ET.
June 30, 2005; 6 p.m. ET.
July 18, 2005.

July 20, 2005.

Form (FCC Form 159) by 6 p.m. ET,
June 30, 2005.

e Comply with all provisions
outlined in this public notice.

vi. General Contact Information

FCC Auctions Hotline, (888) 225-5322, Press Option #2, or direct

(717) 338-2888, Hours of service: 8 a.m.—5:30 p.m. ET, Monday

through Friday.
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AUCTION LEGAL INFORMATION: Auction Rules, Policies, Regula-

tions.
LICENSING INFORMATION:

Rules, Policies, Regulations ................

Licensing Issues

Due Diligence

Incumbency Issues
TECHNICAL SUPPORT:

Electronic Filing ...

FCC Auction System

PAYMENT INFORMATION:

Wire Transfers .........cceceeeveveeenveeeennen.

Refunds

TELEPHONIC BIDDING .....ccocovviniiiiiinnieinnieens
FCC COPY CONTRACTOR: Additional Gopies of Commission Docu-

ments.
PRESS INFORMATION—FCC FORMS

FCC INTERNET SITES ......ccooovviiiiiiiiiiiiniiis

II. Short-Form (FCC Form 175) Filing
Requirements

34. A party’s application to
participate in an FCC auction, referred
to as a short-form application or FCC
Form 175, provides information used in
determining whether the applicant is
legally, technically, and financially
qualified to participate in Commission
auctions for licenses or permits. In
addition, for Auction No. 60, if an
applicant claims eligibility for a bidding
credit, the information provided will be
used in determining whether the
applicant is eligible for the claimed
bidding credit. Applicants to participate
in Auction No. 60 must file FCC Form
175 electronically by 6 p.m. ET on June
3, 2005. Applicants bear full
responsibility for submission of timely
and complete FCC Form 175
applications. All applicants must certify
on their FCC Form 175 applications
under penalty of perjury that they are
legally, technically, financially and
otherwise qualified to hold a license.
Applicants should read the instructions
carefully and should consult the rules to
ensure that, in addition to the materials
described below; all the information
that is required under the Commission’s
rules is included with their FCC Form
175 applications.

35. An entity may not submit more
than one short-form application in a
single auction. In the event that a party
submits multiple FCC Form 175s, such
additional applications will be
dismissed.

36. Applicants should further note
that submission of an FCC Form 175
application constitutes a representation
by the certifying official that he or she
is an authorized representative of the
applicant, has read the form’s
instructions and certifications, and that

Auctions and Spectrum Access Division, (202) 418—0660.

Mobility Division, (202) 418-0620.

FCC Auctions Technical Support Hotline, (877) 480-3201, option

nine or (202) 414-1250, (202) 414-1255 (TTY), Hours of service: 8
a.m.—6 p.m. ET, Monday through Friday.

(Fax).

FCC Auctions Accounting Branch, (202) 418-0578, (202) 418-2843

Will be furnished only to qualified bidders.
Best Copy and Printing, Inc., 445 12th Street, SW., Room CY-B402,

Washington, DC 20554, (800) 378-3160, http://www.bcpiweb.com.

Lauren Patrich (202) 418-7944, (800) 418-3676 (outside Wash-

ington, DC), (202) 418-3676 (in the Washington area) http://
www.fcc.gov/formpage.html.

http://www.fcc.gov.

http://wireless.fcc.gov/auctions.
http://wireless.fcc.gov/uls.

the contents of the application and any
attachments are true and correct.
Submission of a false certification to the
Commission may result in penalties,
including monetary forfeitures, license
forfeitures, ineligibility to participate in
future auctions, and/or criminal
prosecution.

A. Preferences for Small Businesses and
Others

i. Size Standards for Bidding Credits

37. In the Lower 700 MHz Report and
Order, the Commission determined that
three levels of bidding credits were
appropriate for the CMA licenses in the
C block. A bidding credit represents the
amount by which a bidder’s winning
bids are discounted. The size of the
bidding credit depends on the average
of the aggregated annual gross revenues
for each of the preceding three years of
the bidder, its affiliates, its controlling
interests, and the affiliates of its
controlling interests.

38. For Auction No. 60, bidding
credits will be available to small
businesses, very small businesses, and
entrepreneurs, or consortia thereof, as
defined in § 27.702, for the Lower 700
MHz band licenses:

e A bidder with attributed average
annual gross revenues that do not
exceed $3 million for the preceding
three years (“entrepreneur”) will receive
a 35 percent discount on its winning
bids.

¢ A bidder with attributed average
annual gross revenues that exceed $3
million and do not exceed $15 million
for the preceding three years (“very
small business”) will receive a 25
percent discount on its winning bids.

¢ A bidder with attributed average
annual gross revenues that exceed $15
million and do not exceed $40 million

for the preceding three years (“small
business”) will receive a 15 percent
discount on its winning bids;

Bidding credits are not cumulative; a
qualifying applicant receives the 35
percent, 25 percent, or 15 percent
bidding credit on its winning bid, but
only one credit per license.

39. Applicants should note that they
will be required to provide information
regarding revenues attributable to the
applicant and related parties on their
FCC Form 175 short-form applications
to establish that they satisfy the
eligibility requirements to qualify as a
small business, very small business, or
entrepreneur (or consortia of a small
business, very small business, or
entrepreneur) for this auction.

ii. Tribal Lands Bidding Credit

40. The Commission notes that there
are no federally recognized tribal lands
within the geographic area covered by
the licenses offered in this auction.
Thus, tribal lands bidding credits will
not be available to winning bidders in
Auction No. 60.

iii. Installment Payments

41. Installment payment plans will
not be available in Auction No. 60.

B. License Selection

42. In Auction No. 60, applicants
must select the licenses on which they
want to bid from the “Eligible Licenses”
list. The applicant may select all the
licenses in the list (by using the SELECT
ALL option) or select and add
individual licenses from the list. Be
advised that there is no opportunity to
change license selection after the short-
form filing deadline. It is critically
important that you confirm your license
selection because the FCC Auction
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System will not accept bids on licenses
that an applicant has not selected on its
FCC Form 175.

C. Consortia and Joint Bidding
Arrangements

43. Applicants will be required to
indicate on their applications whether
they have entered into any explicit or
implicit agreements, arrangements or
understandings of any kind with any
parties, other than those identified,
regarding the amount of their bids,
bidding strategies, or the particular
licenses on which they will or will not
bid. Applicants will also be required to
identify on their short-form applications
any parties with whom they have
entered into any consortium
arrangements, joint ventures,
partnerships or other agreements or
understandings that relate in any way to
the licenses being auctioned, including
any agreements relating to post-auction
market structure. If an applicant has had
discussions, but has not reached a joint
bidding agreement by the short-form
deadline, it would not include the
names of parties to the discussions on
its applications and may not continue
such discussions with applicants for
any of the same geographic license areas
after the deadline.

44. A party holding a non-controlling,
attributable interest in one applicant
will be permitted to acquire an
ownership interest in, form a
consortium with, or enter into a joint
bidding arrangement with other
applicants for licenses in the same
geographic license area provided that (i)
the attributable interest holder certifies
that it has not and will not
communicate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
holds an attributable interest, or with
which it has formed a consortium or
entered into a joint bidding
arrangement; and (ii) the arrangements
do not result in a change in control of
any of the applicants. While the anti-
collusion rules do not prohibit non-
auction related business negotiations
among auction applicants, applicants
are reminded that certain discussions or
exchanges could touch upon
impermissible subject matters because
they may convey pricing information
and bidding strategies.

D. Ownership Disclosure Requirements

45. All applicants must comply with
the uniform Part 1 ownership disclosure
standards and provide information
required by §§1.2105 and 1.2112 of the
Commission’s rules. Specifically, in
completing FCC Form 175, applicants
will be required to fully disclose

information on the real party or parties-
in-interest and ownership structure of
the bidding entity. The ownership
disclosure standards for the short form
are set forth in § 1.2112 of the
Commission’s rules. To simplify filling
out Form 175, an applicant’s most
current ownership information on file
with the Commission, if in an electronic
format compatible with Form 175, such
as information submitted in an on-line
Form 602, will automatically be entered
into Form 175. Applicants are
responsible for information submitted in
Form 175 being complete and accurate.
Accordingly, applicants should
carefully review any information
automatically entered to confirm that it
is complete and accurate as of the
deadline for filing Form 175. Applicants
can update any information that needs
to be changed directly in the Form 175.

E. Bidding Credit Revenue Disclosures

46. Entities applying to bid as small
businesses, very small businesses, or
entrepreneurs (or consortia of small
businesses, very small businesses, or
entrepreneurs) will be required to
disclose on their FCC Form 175 short-
form applications the gross revenues for
the preceding three years of each of the
following: (1) The applicant, (2) its
affiliates, (3) its controlling interests,
and (4) the affiliates of its controlling
interests. Certification that the average
annual gross revenues for the preceding
three years do not exceed the applicable
limit is not sufficient. In order to comply
with disclosure requirements for bidding
credit eligibility, an applicant must
provide separately for itself, its
affiliates, its controlling interests, and
the affiliates of its controlling interests,
the gross revenues for each of the
preceding three years. If the applicant is
applying as a consortium of small
businesses, very small businesses, or
entrepreneurs, this information must be
provided for each consortium member.

47. Controlling interest standard. The
Commission uses a “controlling
interest” standard for attributing to
auction applicants the gross revenues of
their investors and affiliates in
determining small business eligibility
for future auctions. The Commission has
modified its rules governing the
attribution of gross revenues for
purposes of determining small business
eligibility. These changes included
exempting the gross revenues of the
affiliates of a rural telephone
cooperative’s officers and directors from
attribution to the applicant if certain
specified conditions are met. The
Commission also clarified that in
calculating an applicant’s gross
revenues under the controlling interest

standard, the personal net worth,
including personal income, of its
officers and directors will not be
attributed to the applicant.

48. Control. The term “‘control”
includes both de facto and de jure
control of the applicant. Typically,
ownership of at least 50.1 percent of an
entity’s voting stock evidences de jure
control. De facto control is determined
on a case-by-case basis. The following
are some common indicia of de facto
control:

e The entity constitutes or appoints
more than 50 percent of the board of
directors or management committee;

¢ The entity has authority to appoint,
promote, demote, and fire senior
executives that control the day-to-day
activities of the licensee; or

¢ The entity plays an integral role in
management decisions.

49. A consortium of small businesses,
very small businesses, or entrepreneurs
is a “conglomerate organization formed
as a joint venture between or among
mutually independent business firms,”
each of which individually must satisfy
one of the definitions of small business,
very small business, or entrepreneur in
§§1.2110(f), 27.702. Thus, each
consortium member must disclose its
gross revenues along with those of its
affiliates, its controlling interests, and
the affiliates of its controlling interests.

F. Provisions Regarding Former and
Current Defaulters

50. Each applicant must indicate on
its FCC Form 175 application under
penalty of perjury whether or not the
applicant, its affiliates, its controlling
interests, and the affiliates of its
controlling interests, as defined by
§1.2110, have ever been in default on
any Commission licenses or have ever
been delinquent on any non-tax debt
owed to any Federal agency. In
addition, each applicant must certify on
its FCC Form 175 application under
penalty of perjury that the applicant, its
affiliates, its controlling interests, and
the affiliates of its controlling interests,
as defined by § 1.2110, is not in default
on any payment for Commission
licenses (including down payments) and
that it is not delinquent on any non-tax
debt owed to any Federal agency.
Prospective applicants are reminded
that submission of a false certification to
the Commission is a serious matter that
may result in severe penalties, including
monetary forfeitures, license
revocations, exclusion from
participation in future auctions, and/or
criminal prosecution.

51. Former defaulters—i.e.,
applicants, including their attributable
interest holders, that in the past have
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defaulted on any Commission licenses
or been delinquent on any non-tax debt
owed to any Federal agency, but that
have since remedied all such defaults
and cured all of their outstanding non-
tax delinquencies—are eligible to bid in
Auction No. 60, provided that they are
otherwise qualified. However, as
discussed infra in §IILE.3, former
defaulters are required to pay upfront
payments that are fifty percent more
than the normal upfront payment
amounts.

52. Current defaulters—i.e.,
applicants, including their attributable
interest holders, that are in default on
any payment for Commission licenses
(including down payments) or are
delinquent on any non-tax debt owed to
any Federal agency—are not eligible to
bid in Auction No. 60.

53. Applicants are encouraged to
review the Bureau’s previous guidance
on default and delinquency disclosure
requirements in the context of our short-
form application process. Applicants are
reminded that the Commission’s Red
Light Display System, which provides
information regarding debts owed to the
Commission, may not be determinative
of an applicant’s ability to comply with
the default and delinquency disclosure
requirements.

G. Other Information

54. Applicants owned by minorities
or women, as defined in §1.2110(c)(2),
may identify themselves in filling out
their FCC Form 175 short-form
application regarding this status. This
applicant status information is collected
for statistical purposes only and assists
the Commission in monitoring the
participation of “designated entities” in
its auctions.

H. Minor Modifications to Short-Form
Applications (FCC Form 175)

55. After the short-form filing
deadline (6 p.m. ET June 3, 2005),
applicants may make only minor
changes to their applications.
Applicants will not be permitted to
make major modifications to their
applications (e.g., change their license
selections, change the certifying official,
change control of the applicant, or
change bidding credit eligibility).
Permissible minor changes include, for
example, deletion and addition of
authorized bidders (to a maximum of
three) and addresses and phone
numbers of the applicants and their
contact persons. Applicants must press
the SUBMIT button in the FCC Auction
System for the changes to be submitted
and considered by the Commission.
After the revised application has been
submitted, a confirmation page will be

displayed that states the submission
time and date, along with a unique file
number. In addition, applicants should
submit a letter, briefly summarizing the
changes, by electronic mail to the
attention of Margaret Wiener, Chief,
Auctions and Spectrum Access
Division, at the following address:
auction60@fcc.gov. The electronic mail
summarizing the changes must include
a subject or caption referring to Auction
No. 60 and the name of the applicant.
The Bureau requests that parties format
any attachments to electronic mail as
Adobe® Acrobat® (pdf) or Microsoft®
Word documents.

I. Maintaining Current Information in
Short-Form Applications (FCC Form
175)

56. Section 1.65 of the Commission’s
rules requires an applicant to maintain
the accuracy and completeness of
information furnished in its pending
application and to notify the
Commission within 30 days of any
substantial change that may be of
decisional significance to that
application. Amendments reporting
substantial changes of possible
decisional significance in information
contained in FCC Form 175 applications
will not be accepted and may in some
instances result in the dismissal of the
FCC Form 175 application.

III. Pre-Auction Procedures
A. ISAS Demonstrations

57. In connection with its
announcement of the release of ISAS,
the new auction application filing and
bidding system, the Bureau is planning
to conduct several ISAS orientation
sessions in which the software will be
demonstrated to the public. These
sessions were held on March 31 and
April 21, 2005, and are also available
via webcast.

B. Auction Seminar—May 24, 2005

58. On Tuesday, May 24, 2005, the
FCC will sponsor a seminar for parties
interested in participating in Auction
No. 60 at the Federal Communications
Commission, located at 445 12th Street,
SW., Washington, DC. The seminar will
provide attendees with information
about pre-auction procedures,
completing FCC Form 175, auction
conduct, the FCC Auction System,
auction rules, and the Lower 700 MHz
band service rules. The seminar will
also provide an opportunity for
prospective bidders to ask questions of
FCC staff.

59. To register, complete the
registration form and submit it by
Friday, May 20, 2005. Registrations are

accepted on a first-come, first-served
basis. The seminar is free of charge.

C. Short-Form Application (FCC Form
175)—Due June 3, 2005

In order to be eligible to bid in this
auction, applicants must first submit an
FCC Form 175 application. This
application must be submitted
electronically and received at the
Commission no later than 6 p.m. ET on
June 3, 2005. Late applications will not
be accepted. There is no application fee
required when filing an FCC Form 175.
However, to be eligible to bid, an
applicant must submit an upfront
payment.

60. Applications may generally be
filed at any time beginning at noon ET
on May 24, 2005, until 6 p.m. ET on
June 3, 2005. Applicants are strongly
encouraged to file early and are
responsible for allowing adequate time
for filing their applications. Applicants
may update or amend their electronic
applications multiple times until the
filing deadline on June 3, 2005.

61. Applicants must always press the
SUBMIT button on the Certify & Submit
screen of the electronic form to
successfully submit their FCC Form
175s or modifications. Any form that is
not submitted will not be reviewed by
the FCC. Technical support is available
at (877) 480-3201 option nine; (202)
414-1250; or (202) 414—-1255 (text
telephone (TTY)); hours of service are
Monday through Friday, from 8 a.m. to
6 p.m. ET. In order to provide better
service to the public, all calls to the
hotline are recorded.

D. Application Processing and Minor
Corrections

62. After the deadline for filing the
FCC Form 175 applications has passed,
the FCC will process all timely
submitted applications to determine
which are acceptable for filing, and
subsequently will issue a public notice
identifying: (1) Those applications
accepted for filing; (2) those
applications rejected; and (3) those
applications which have minor defects
that may be corrected, and the deadline
for resubmitting such corrected
applications.

63. As described more fully in the
Commission’s rules, after the June 3,
2005, short-form filing deadline,
applicants may make only minor
corrections to their FCC Form 175
applications. Applicants will not be
permitted to make major modifications
to their applications (e.g., change their
license selections, change the certifying
official, change control of the applicant,
or change bidding credit eligibility).
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E. Upfront Payments—Due June 30,
2005

64. In order to be eligible to bid in the
auction, applicants must submit an
upfront payment accompanied by an
FCC Remittance Advice Form (FCC
Form 159). After completing the FCC
Form 175, filers will have access to an
electronic version of the FCC Form 159
that can be printed and faxed to Mellon
Bank in Pittsburgh, PA. All upfront
payments must be received at Mellon
Bank by 6 p.m. ET on June 30, 2005.

i. Making Auction Payments by Wire
Transfer

65. Wire transfer payments must be
received by 6 p.m. ET on June 30, 2005.
To avoid untimely payments, applicants
should discuss arrangements (including
bank closing schedules) with their
banker several days before they plan to
make the wire transfer, and allow
sufficient time for the transfer to be
initiated and completed before the
deadline.

66. Applicants must fax a completed
FCC Form 159 (Revised 2/03) to Mellon
Bank at (412) 209-6045 at least one hour
before placing the order for the wire
transfer (but on the same business day).
On the cover sheet of the fax, write
“Wire Transfer—Auction Payment for
Auction Event No. 60.” In order to meet
the Commission’s upfront payment
deadline, an applicant’s payment must
be credited to the Commission’s account
by the deadline. Applicants are
responsible for obtaining confirmation
from their financial institution that
Mellon Bank has timely received their
upfront payment and deposited it in the
proper account.

ii. FCC Form 159

67. A completed FCC Remittance
Advice Form (FCC Form 159, Revised 2/
03) must be faxed to Mellon Bank to
accompany each upfront payment.
Proper completion of FCC Form 159
(Revised 2/03) is critical to ensuring
correct crediting of upfront payments.
An electronic pre-filled version of the
FCC Form 159 is available after
submitting the FCC Form 175. Payors
using a pre-filled FCC Form 159 are
responsible for ensuring that all of the
information on the form, including
payment amounts, is accurate. The FCC
Form 159 can be completed
electronically, but must be filed with
Mellon Bank via facsimile.

iii. Amount of Upfront Payment

68. In the Part 1 Order, 62 FR 13540,
(March 21, 1997), the Commission
delegated to the Bureau the authority
and discretion to determine appropriate
upfront payment(s) for each auction. In

addition, in the Part 1 Fifth Report and
Order, 65 FR 52323, (August 29, 2000),
the Commission ordered that “‘former
defaulters,” i.e., applicants that have
ever been in default on any Commission
license or have ever been delinquent on
any non-tax debt owed to any Federal
agency, be required to pay upfront
payments 50 percent greater than non-
”former defaulters.” For purposes of
this calculation, the “applicant”
includes the applicant itself, its
affiliates, its controlling interests, and
affiliates of its controlling interests, as
defined by § 1.2110 of the Commission’s
rules.

69. In the Auction No. 60 Comment
Public Notice, the Commission
proposed that the amount of the upfront
payment would determine a bidder’s
initial bidding eligibility, the maximum
number of bidding units on which a
bidder may place bids. In order to bid
on a license, otherwise qualified bidders
that applied for that license on Form
175 must have a current eligibility level
that meets or exceeds the number of
bidding units assigned to that license.
At a minimum, therefore, an applicant’s
total upfront payment must be enough
to establish eligibility to bid on at least
one of the licenses applied for on Form
175, or else the applicant will not be
eligible to participate in the auction. An
applicant does not have to make an
upfront payment to cover all licenses for
which the applicant has applied on
Form 175, but rather to cover the
maximum number of bidding units that
are associated with licenses on which
the bidder wishes to place bids and hold
provisionally winning bids at any given
time.

70. In the Auction No. 60 Comment
Public Notice, the Bureau proposed
upfront payments on a license-by-
license basis using a formula based on
bandwidth and the license area
population:
$0.005 * MHz * License Area

Population with a minimum of
$1,000 per license.

The specific upfront payments and
bidding units for each license are set
forth in Attachment A of this Public
Notice.

71. In calculating its upfront payment
amount, an applicant should determine
the maximum number of bidding units
on which it may wish to be active on
(bid on or hold provisionally winning
bids on) in any single round, and submit
an upfront payment amount covering
that number of bidding units. In order
to make this calculation, an applicant
should add together the upfront
payments for all licenses on which it
seeks to bid in any given round.

Applicants should check their
calculations carefully, as there is no
provision for increasing a bidder’s
eligibility after the upfront payment
deadline.

72. Former defaulters should calculate
their upfront payment for all licenses by
multiplying the number of bidding units
on which they wish to be active by 1.5.
In order to calculate the number of
bidding units to assign to former
defaulters, the Commission will divide
the upfront payment received by 1.5 and
round the result up to the nearest
bidding unit. If a former defaulter fails
to submit a sufficient upfront payment
to establish eligibility to bid on at least
one of the licenses applied for on its
Form 175, the applicant will not be
eligible to participate in the auction.

iv. Applicant’s Wire Transfer
Information for Purposes of Refunds of
Upfront Payments

73. The Commission will use wire
transfers for all Auction No. 60 refunds.
To ensure that refunds of upfront
payments are processed in an
expeditious manner, the Commission is
requesting that all pertinent information
as listed below be supplied to the FCC.
Applicants can provide the information
electronically during the initial short-
form filing window after the form has
been submitted. Wire Transfer
Instructions can also be manually faxed
to the FCC, Financial Operations Center,
Auctions Accounting Group, ATTN:
Gail Glasser, at (202) 418-2843. All
refunds will be returned to the payer of
record as identified on the FCC Form
159 unless the payer submits written
authorization instructing otherwise. For
additional information, please call Gail
Glasser at (202) 418-0578.

F. Auction Registration

74. Approximately ten days before the
auction, the FCC will issue a public
notice announcing all qualified bidders
for the auction. Qualified bidders are
those applicants whose FCC Form 175
applications have been accepted for
filing and have timely submitted
upfront payments sufficient to make
them eligible to bid on at least one of
the licenses for which they applied.

75. All qualified bidders are
automatically registered for the auction.
Registration materials will be
distributed prior to the auction by
overnight mail. The mailing will be sent
only to the contact person at the contact
address listed in the FCC Form 175.

76. Qualified bidders that do not
receive this registration mailing will not
be able to submit bids. Therefore, any
qualified bidder that has not received
this mailing by noon on Thursday, July
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14, 2005, should contact the Auctions
Hotline at (717) 338—2888. Receipt of
this registration mailing is critical to
participating in the auction, and each
applicant is responsible for ensuring it
has received all of the registration
material.

77. Qualified bidders should note that
lost SecurID cards can be replaced only
by appearing in person at the FCC
headquarters, located at 445 12th St.,
SW., Washington, DC 20554. Only an
authorized representative or certifying
official, as designated on an applicant’s
FCC Form 175, may appear in person
with two forms of identification (one of
which must be a photo identification) in
order to receive replacements. Qualified
bidders requiring replacements must
call technical support prior to arriving
at the FCC.

G. Remote Electronic Bidding

78. The Commission will conduct this
auction over the Internet, and
telephonic bidding will be available as
well. Qualified bidders are permitted to
bid telephonically or electronically.
Each applicant should indicate its
bidding preference—electronic or
telephonic—on the FCC Form 175. In
either case, each authorized bidder must
have its own SecurID card, which the
FCC will provide at no charge. Each
applicant with one authorized bidder
will be issued two SecurlD cards, while
applicants with two or three authorized
bidders will be issued three cards. For
security purposes, the SecurID cards,
the telephonic bidding phone number,
and the Integrated Spectrum Auctions
System (ISAS) Bidder’s Guide are only
mailed to the contact person at the
contact address listed on the FCC Form
175. Please note that each SecurID card
is tailored to a specific auction;
therefore, SecurID cards issued for other
auctions or obtained from a source other
than the FCC will not work for Auction
No. 60.

79. Please note that the SecurID cards
can be recycled and the Commission
encourage bidders to return the cards to
the FCC. The Commission will provide
pre-addressed envelopes that bidders
may use to return the cards once the
auction is over.

H. Mock Auction

80. All qualified bidders will be
eligible to participate in a mock auction
on Monday, July 18, 2005. The mock
auction will enable applicants to
become familiar with the FCC Auction
System prior to the auction.
Participation by all bidders is strongly
recommended. Details will be
announced by public notice.

IV. Auction Event

81. The first round of bidding for
Auction No. 60 will begin on
Wednesday, July 20, 2005. The initial
bidding schedule will be announced in
a public notice listing the qualified
bidders, which is released
approximately 10 days before the start
of the auction.

A. Auction Structure

i. Simultaneous Multiple Round
Auction

82. In a simultaneous multiple round
auction, all licenses are available during
the entire auction, and bids are accepted
on any license until the auction
concludes. The Commission concludes
that it is operationally feasible and
appropriate to auction the Lower 700
MHz band licenses through a
simultaneous multiple round auction.
Unless otherwise announced, bids will
be accepted on all licenses in each
round of the auction. This approach
allows bidders to take advantage of
synergies that exist among licenses and
is administratively efficient.

ii. Eligibility and Activity Rules

83. The amount of the upfront
payment submitted by a bidder
determines initial bidding eligibility,
the maximum number of bidding units
on which a bidder may place bids. Note
again that each license is assigned a
specific number of bidding units equal
to the upfront payment on a bidding
unit per dollar basis. Bidding units for
a given license do not change as prices
rise during the auction. A bidder’s
upfront payment is not attributed to
specific licenses. Rather, a bidder may
place bids on any combination of
licenses as long as the total number of
bidding units associated with those
licenses does not exceed its current
eligibility. Eligibility cannot be
increased during the auction; it can only
remain the same or decrease. Thus, in
calculating its upfront payment amount,
an applicant must determine the
maximum number of bidding units it
may wish to bid on (or hold
provisionally winning bids on) in any
single round, and submit an upfront
payment amount covering that total
number of bidding units. The total
upfront payment does not affect the
total dollar amount a bidder may bid on
any given license.

84. In order to ensure that the auction
closes within a reasonable period of
time, an activity rule requires bidders to
bid actively throughout the auction,
rather than wait until late in the auction
before participating. Bidders are
required to be active on a specific

percentage of their current bidding
eligibility during each round of the
auction.

85. A bidder’s activity level in a
round is the sum of the bidding units
associated with licenses on which the
bidder is active. A bidder is considered
active on a license in the current round
if it is either the provisionally winning
bidder at the end of the previous
bidding round and does not withdraw
the provisionally winning bid in the
current round, or if it submits a bid in
the current round (see “Minimum
Acceptable Bid Amounts and Bid
Increment Amounts” in Section IV.B.3).
The minimum required activity is
expressed as a percentage of the bidder’s
current eligibility, and increases by
stage as the auction progresses. Because
these procedures have proven
successful in maintaining the pace of
previous auctions (as set forth under
“Auction Stages” in Section IV.A.3 and
“Stage Transitions” in Section IV.A.4),
the Commission adopts them for
Auction No. 60.

iii. Auction Stages

86. In the Auction No. 60 Comment
Public Notice, the Commission
proposed to conduct the auction in two
stages and employ an activity rule. The
Commission further proposed that, in
each round of Stage One, a bidder
desiring to maintain its current bidding
eligibility would be required to be active
on licenses representing at least 80
percent of its current bidding eligibility.
Finally, the Commission proposed that
in each round of Stage Two, a bidder
desiring to maintain its current bidding
eligibility would be required to be active
on at least 95 percent of its current
bidding eligibility. The Commission
received no comments on this proposal.

87. The Commission adopts its
proposals for the activity rules and
stages. The Bureau reserves the
discretion to further alter the activity
percentages before and/or during the
auction.

88. Stage One: During the first stage
of the auction, a bidder desiring to
maintain its current bidding eligibility
will be required to be active on licenses
representing at least 80 percent of its
current bidding eligibility in each
bidding round. Failure to maintain the
required activity level will result in a
reduction in the bidder’s bidding
eligibility in the next round of bidding
(unless an activity rule waiver is used).
During Stage One, reduced eligibility for
the next round will be calculated by
multiplying the bidder’s current round
activity (the sum of bidding units of the
bidder’s provisionally winning bids and
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bids during the current round) by five-
fourths (5/4).

89. Stage Two: During the second
stage of the auction, a bidder desiring to
maintain its current bidding eligibility
is required to be active on 95 percent of
its current bidding eligibility. Failure to
maintain the required activity level will
result in a reduction in the bidder’s
bidding eligibility in the next round of
bidding (unless an activity rule waiver
is used). During Stage Two, reduced
eligibility for the next round will be
calculated by multiplying the bidder’s
current round activity (the sum of
bidding units of the bidder’s
provisionally winning bids and bids
during the current round) by twenty-
nineteenths (20/19).

Caution: Since activity requirements increase
in Stage Two, bidders must carefully check
their activity during the bidding period of the
first round following a stage transition to
ensure that they are meeting the increased
activity requirement. This is especially
critical for bidders that have provisionally
winning bids and do not plan to submit new
bids. In past auctions, some bidders have
inadvertently lost bidding eligibility or used
an activity rule waiver because they did not
re-verify their activity status at stage
transitions. Bidders may check their activity
against the required activity level by either
logging in to the FCC Auction System or by
accessing the “Bidder Summaries” on the
public results page.

iv. Stage Transitions

90. The auction will start in Stage One
and will generally advance to the next
stage (i.e., from Stage One to Stage Two)
when, in each of three consecutive
rounds of bidding, the provisionally
winning bids have been placed on 20
percent or less of the licenses being
auctioned (as measured in bidding
units). In addition, the Bureau will
retain the discretion to regulate the pace
of the auction by announcement. This
determination will be based on a variety
of measures of bidder activity,
including, but not limited to, the
auction activity level, the percentages of
licenses (as measured in bidding units)
on which there are new bids, the
number of new bids, and the percentage
increase in revenue.

v. Activity Rule Waivers and Reducing
Eligibility

91. Based upon its experience in
previous auctions, the Commission
adopts our proposal that each bidder be
provided three activity rule waivers.
Bidders may use an activity rule waiver
in any round during the course of the
auction. Use of an activity rule waiver
preserves the bidder’s current bidding
eligibility despite the bidder’s activity
in the current round being below the

required minimum activity level. An
activity rule waiver applies to an entire
round of bidding and not to a particular
license. Activity rule waivers can be
either applied proactively by the bidder
(known as a “proactive waiver”’) or
applied automatically by the FCC
Auction System (known as an
‘“automatic waiver”) and are principally
a mechanism for auction participants to
avoid the loss of bidding eligibility in
the event that exigent circumstances
prevent them from placing a bid in a
particular round. The Commission is
satisfied that our practice of providing
three waivers over the course of the
auction provides a sufficient number of
waivers and flexibility to the bidders,
while safeguarding the integrity of the
auction.

92. The FCC Auction System assumes
that bidders with insufficient activity
would prefer to apply an activity rule
waiver (if available) rather than lose
bidding eligibility. Therefore, the
system will automatically apply a
waiver at the end of any round where
a bidder’s activity level is below the
minimum required unless: (1) There are
no activity rule waivers available; or (2)
the bidder overrides the automatic
application of a waiver by reducing
eligibility, thereby meeting the
minimum requirements. If a bidder has
no waivers remaining and does not
satisfy the required activity level, the
eligibility will be permanently reduced,
possibly eliminating the bidder from
further bidding in the auction.

93. A bidder with insufficient activity
that wants to reduce its bidding
eligibility rather than use an activity
rule waiver must affirmatively override
the automatic waiver mechanism during
the bidding round by using the “reduce
eligibility”’ function in the FCC Auction
System. In this case, the bidder’s
eligibility is permanently reduced to
bring the bidder into compliance with
the activity rules as described in
“Auction Stages” (see Section IV.A.3).
Once eligibility has been reduced, a
bidder will not be permitted to regain its
lost bidding eligibility.

94. Finally, a bidder may apply an
activity rule